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@venview

Types off Envircnmental Investigations
Revisions te Reliance Letier 'emplate

Choosing the Approprate Envirenmental
lavestigation

Appreval and Dishursement with
Contamination

Special Purpoese Eacllities
REevisions o Gas Station' Loans Section




Decuments; that Comprise SBA
Envirenmental Policy.

- Environmental Policies anal Procedures
7(a) Loans: Pages 184-191 ofi SOP 50110 5(A)
504 Leans: Pages 279-286 off SOP 50 10 5(A)
Definitions (Appendix 2)
Rellance Letter Tfemplate (Appendix 3)

List of NAICS Codes of Environmentally’ Sensitive
Industres (Appendix 4)

- Gas Station Reguirements (Appendix 5)
- SBA IndemnificationrAgreement (Appendix: 6)




WhenReguiread

SBA requires an Envirenmental Investigation of
all cammercial’ Property: that will'sernve as
collateral for an'SBA loan

o Environmental Investigations are no longer
imited toPramary* Collateral

o Envirenmental Investigations are net required
for residential real estate: collateral




ered Approach tor Envirenmental
IlAVestigatens

TThe type and depth of the Environmental
lvestigation te e perfermed vares with
the risks o Contamination

o SOP 50-10 5(A) prevides the minimum

standards fer Envirenmental Investigations

o Prudent lending practices may. dictate
additional Envirenmentall investigations or
safeguaras




ered Approach tor Envirenmental
Ilnvestigations (Cont.)

Eive types of Environmental Investigations are
iecognized by the SBA, each representing a
higher level ofi envirenmental due diligence:

1. Environmental Questionnaire (EQ)

2. Envirenmentall Questionnaire & Records
Searnch with Risk' Assessment

. lransaction Screen
Phase Il Environmental Site: Assessment
Phase lIFEnvirenmentall Site: Assessiment




Envirenmental @uestionnaire

LLenders use their own EQ, hoewever they must include the minimum
areas of Inguiry: in the definitien of “Environmentall Questionnaire” en
page 318 of the SOP.

The EQ must be completed or reviewed by the Lender
The lender must make at least ene siie visit te the Property.

The person completing| the EQ must make a good! faith effort to
Intenview: the current GWRer or operater of the Propernty.

The curment ewner (Whichimay. be the seller) or the eperater of the
site must sign' the' EQ. INote: If the curient owner ol operator of
the site will not sign the'EQ, an EQ cannot be used. lLLender
mUST, at a mininunm, eltain a lransaction SCreen:




Envirenmental @uestionnalie: &
Records Search with Risk
Assessment

An Environmentall Questionnaire

&

Records Searnch with Risk' Assessment for the Property,
and Adjoeining Properties which includes:

o A search off government databases (those datahases identifiea
iIn 40 C.E.R. § 312.26 for an AAl-compliant Phase |
Environmental Site' Assessment)

» A search of the historicall records (per AAl). Note:

The choice of histerical records to be reviewed is at the discretion of:
the: Environmentall Prefessional

IHistorical records may include; but are not limitedite, aerial
photegaphs; City:and reverse directeres, fire Insuance maps,
pUIldING deparrtment recerds; andiiand recerds




Records; Searchiwith RISk
Assessment (Cont.)

A “risk assessment™ by an Envirenmental
Professional based on the results of the reconds
search as to Whether the Property. Is:

o Elevated Risk or High Risk for Contamination
Or;

o LLow! Risk for Contamination

i the risk assessment comes back as either
Elevated Risk o High' Risk; a Phase |
Envirenmental Site' ASsessment Is reguired




Records; Searchiwith RISk
Assessment (Cont.)

The Records Searnchwith Risk
Assessment must identify by name the EP.
that performedi the rnsk assessment

This report does not need to e addressed
o the SBA

This report does net need to) he
accompanied by a Reliance: Letter




Transaction Screen

Must comply witht ASTIM E1L528-06, and will
nclude:

o AN Interview with the owner: or eperator of the
Propernty

A site Visit to the Property.

An Environmental Profiessionall must conduct or
supernvise the site reconnaissance

Completion of an EQ
Review: ofi the Recornds; Search
Conclusion by Envirenmental Preiessional

MUSt lbe completed Withinrene: yealr prier: te
sulmission to: SBA




Phase |

Must be “AAI* compliant (I.e:, prepared In accerdance
withr EPA’S regulations for “Alll Appropriate Inquires” —
An SBA reguirement since November 2006)

A Phase | prepared pursuant te ASTM E1527-05 Is “AAl*
compliant

TThe Environmental Professional must conclude: that
either: (1) the sk off Contamination at the Preperty: IS
minimal and ne further investigation IS waranted, or (2)
the risk Is sufficient to warrant additional investigation.

(TThe ERP’IS not required te) use: this exact phrase but
[ather may: use wWerds e this effiect):




Shelf Life of Phase |

Per EPA, the clock starts on date ofi acquisition
. 180 days prier = reporit valid

.1 year prior—EP must cenduct or update these
compenents ter within 180 days:

Internviews

Searehifer environmental’ cleanup liens
Review of government records
Site visit

Declanation/signature by ER

. More than 1 year prior, every AAl step must e
conducted or updated te reflect current conaitlions:anad
PrOPEY-SPECIIIC Infermation




Phase ||

Performed by Environmental Projessional

Sampling for contamination in seil and/er groundwater

Report stating:
Whether Contamination guantities exceed reportable/actionalle
levels

Whether Remediation IS necessary.
An estimate off Remediation| Costs
Any: projected completion date for Remeadiation




Relilance Letter

All' Transaction Screens, Phase | and Phase |l reports must e
accompanied by the SBA’s template Reliance: Letier that appears in
Appendix 3 of SOP 50 10 5(A). The Reliance Letter may. not be
modified In any. respect.

The Rellance Letter must be addressed to the Lender and to SBA

Evidence of the Environmentall Professional’s Ermers & Omissions
Liability’ Insurance with minimum ceverage of $1 million per clain (or
Occurrence) must be attached to the Reliance Letter. (Lender and
SBA do not have to be named insureds or |oss payees).

LLender or SBA may provide Borrower with a copy. ofi the
Envirenmental Investigation fer infermatienal purposes only




Cheosing the Appreprate
Envirenmental Investigation

NAICS Codes — LLenders first determine the
NAICS, codes for the prepernty’s cument anad
KROWR prior USes and compare them to) the list of
NAICS codes of environmentally: sensitive

Industries in Appendix 4. | there Is a maich, then
the envirenmentall investigation must begin  with a
Phase! |.

Exception:

1.l the property. Isimult-unit bullding,
lenders may. Begin Withra Records Search
Withr RISkl ASsessiment




lFner NAICS Code match.....

Leans up to $150,000 — The investigation may. begin
With an Environmentall Questionnaire (EQ). Ifithe EQ
reveals that contamination Is unlikely, this s sufficient.

Leans over $150,000 — The investigation must, at a
minimum,, Begin with an Envirenmental Questionnaire
and a “Records Searchiwith Risk' Assessment.” (RSRA)

Properties identified on the RSRA as “ Elevated Risk” or
“High' Risk™ require a Phase |. Properties identified as
“Low Risk” are cleaned, previded the Envirenmental
Questionnaire: 1s;alsoe clean (I not, a ISA'IS an eplien):




NAICS Codes Matchi— Special
Rule If Current Use Is as a
Gasoline Station

ifthere isia NAICS code matehi IS 1o a gas

station (NAICS, Code 447 — Gaseline
Stations with or Witheut cenvenience
stores), lendersimust comply: With
“Reguirements; Pertaining te) Gas Station
Leans™ intAppendix 5 — mere on this later




Approval & Dishursementin the
Presence: o Contamination
o Remediation

SBA Lenders must consider the nature
and extent ofi the remediation; as well as

collateral value when determining Whether
[e approeve the lean and disburse In the
presence of contamination and 6ngoing
iemediation. LLenders may not diskurse
URless relying Upen Gne 6r mere mitigating
feleiio)fs




Mitigating Eactors

1. Indemnification

o LLender must perform an analysis ofi the
financial reseurces of the propesed
Indemnitor and conclude that suificient
[ESOUNCES exist 1o complete remediation;

o [he template SBA Indemnification Agreement
In Appendix 6: must be utilized




e SBA Envirenmental
lRdemnificatenAgreement

TThe SBA Environmentall Indemnification
Agreement

o Cannoet be modified, except for fermatting and
completing blank lines, signature blecks ana
notary acknowledgments

» MUSE be executed by the Borrower and, for an
EPC/OC loan, the Operating Conmpany.

o VIUIST have a copy. ofi the Envirenmental
IRvestigaten Repert attached




e SBA Envirenmental
Indemnification’ Agreement (Cont.)

All'lenders (except when submitiing reguests threugh
PLP, SBA EXxpress and the Pilot Lean Pregrams) must
sulbmit the finalized SBA Environmental Indemnification
Agreement to SBA for review: and appreval pror toe
filnding the loan.

Eor 504 leans, this includes PCILP. CIDCs. Sulbmission
must be made no less than 2 Weeks priol to the CIDC's
Lean Clesing| Package: cutoli date: ofi the' District Counsel
where the loan willflbe sent for closing.

A Viemerandumof the SBA Envirenmental
Indemnification Agreement, 6nce approved, must e
[ecorded e applicanie land records.




Mitigating Eactors (Cont:)

2. Completed Remediation — Ifi govermment
entity’ has affirmed Infwriting that active
iemediation IS cemplete but additien monitering
IS reguired, approvaller dishursement nmay: eccur
i

o Monitoring Results for first year ebtained;

o Environmental Profession afifirms that there Is ne
Unaccepianle Increase In contamination;

o Preperty eWwneris in compliance with any continuing
enligatiens Imposed by the gevermmental entity:




Mitigating Eactors (Cont:)

3. “‘No Eurther Action” — If a lender ebtains a “ne
fiurther action letier” or “closure letter” from a
govermmental stating| that no further remediation
OF meniterng|Is reguired.

4, “Minimal Remediation” — Ifi the extent of
contamination and cost of remediation! IS
minimal in relation te the value ofi the Property
and/or the resources of the person respensikie
fer remediation;, and remediation IS projected to
BE completed Within eRe year.




Mitigating Eactors (Cont:)

5. Clean-up Eunds — lfithere IS evidence from a
govermmental entity that the: borrewer or the
pProperty has heen appreved by a fund te: pay. fier
O reimburse remediation costs, and the amount
allocated s sufficient to cover remediation. The
Lender must alse address the financial capanility
of the funad.

6. Escrow Account — i an escrow account IS
established whichreguals a minimum; ofi 150% of
the tetal estimated cost ofi the remediation,
WRHICH escrow: acCount Is contrelled by the 7(2)
IEnder oK st mortgage: helder ona 504 1oan.




Mitigating Eactors (Cont:)

7. Groundwater Contamination Onginating from
Another Site — liff the contamination has noet
caused significant damage te the collateralivalue
O marketapility of the property, providead:

. Remediation| Is/ being performed pursuant to an
appreved Remediation Action Plan; or

. The state has laws that an ewner of the: site will not
pe responsible for off-site contamination; or

. A govermmental entity. provides wiitien assurance that
e ewner ofi the: site willfnot e liakle for
contaminanon;




Mitigating Eactors (Cont:)

3. Additienaller Substitute Collateral — If
additienall er substitute collaterallis being
pledged; o5 anadditional eguity
contrpution! IS Belng made, Sufficient to
eVercome the potentiallloss due to
Contamination, then appreval o
dishursement may: be considered.




Mitigating Eactors (Cont:)

0. “Other Eacton(s)” — LLender or SBA may. rely upen
factors other than those eutiined abeve, Including
pUL not limited te adeguate envirenmental
Insurance, bends, agreements from the
Govermmental Entity not te sue present and! future

property ewners, Engineenng Controls,

nstitutionall Controls or Restrictive Covenants in
and records.

***Note; Use ofi Other Factors alone requires; approvail
firem the SBA Envirenmentall Committee fer all

lenders, including PLPHenders; and PCILP CDEs




Special Use Eacilities

Prudent lending practices dictate that

Specific environmental assessments must

e performed for certain special use

facilities

o Property constiucted prior to 1978 and used
for daycare, child cane, nursery: scheols and
iesidential care facilities must undergo a leaad
ISk assessment for lead-hasead paint and lead

N the drinking/water, and any. sk of leaad
exposune must e sufficiently: minimized




Special Use Eacilities (Cont.)

o On-site dry cleaners which may: have utiized
letrachloroeetnylene (PCE) ana
trichloreethylene (TCE)

Any. dry. cleaner In operation for moere than 5 years
must undergo a Phase |l

o Gas Stations — See Appendix 5

» ASEsies sunveys, radon, lead risk- and/or
ether assessments should be conducted I
warranted Py the CiicUmSIances ol
[ecommended by the Envirenmental
Plieliessional




Gas Station Loans

Fermer Environmental Investigation Reguirements:

o Stations lLess than 1 year old — Iff no prier use NAICS code match, EQ or EQ &
Records Search with' Risk Assessment if loan amount ever $150,000

o Stations 1 to 5 yvears old — Phase! |
o Stations More than 5 years old — Phase [l

New Envirenmentall lnvestigation Reguirements:
» Apply only te current Use as a gas station
o Investigation always begins with a Phase |

» N0 automatic Phase llirequirement (unless
iecommended in Phase )

» Indemnification Agreement not reguired If site s clean




Gas Station Leans (Cont:.)

Envirenmental Investigation results:

o Property Is not contaminated — Submit results
o the SBA.

o Preperty Is contaminated — Lender may: either
decline the loan or follow the requirements, Set
forth for appreval and dishbursement ofi leans
When there Is contamination and remeaiation
at the preperty provided that at a minimun,
the SBA Indemnification Agreement must
allways e ehiained and signed by e seller




Gas Station Equipment iesting

Inradditien te the required Envirenmental
Investigation, allfUSHs, lines and related
eguipment must be tested within 12
MoenthSs prier to lean clesing By an
Independent contractor Using a
methodelogy acceptahle torthe
Govemmentall Entity: With USHF eversight




Gas Statien Equipment iesting
(Cont.)

Jlesting must include:
o llghtness tests of allfUSTs and lines

» FUnctionalltesting of any vaper recevery (Stage 2)
systems and monitorng systems

» Hydrostatic testing ofi all containment devices

All leaking or other defective eguipment must be
ieplaced or repaiied prior to dishursement

o ANy provisionin the purchase and sale agreement
that allews, the: seller toraveid repair (e.a., credit
ewards the purchase prce o a lumip sum: payment)
IS| o1 accepianle




Gas Station Leans (Cont.)

Eligibility ISSUES pertaining tergas station
loans that previeusly appeared in
Appendix S have heen moved to the
Chapter 2 (“Eligibility”) off SOP 50/ 101 5(A).




Waiver and Release ofi RIght of
Indemnificationt vy SBA o Lender:

An ol cempany. or ether Persen with a rnaht to
Indemnification By SUlbhsequent OWRENS Of a gas
station Preperty: must execute either the SBA
Envirenmental Indemnification Agreement or,
alternatively, a waiver and release of all Hghts
(Including any: right ofi iIndemnification) anad
claims against SBA and Lender related 1o
Contaminatien at the: Preperty i SBA or Lender
acguires;itle te the: Prepenty.




Appeals Process

TThe SBA has a new appeals process Inithe
event off an adverse envirenmental
determination.

LLenders whobelieve that a decision renderead: oy
an SBA field counsellor the SBA’s envirenmental
EngIneer Is inconsistent withi the revised SOP
may appeal the decision te an environmental
commitiee by Ssending a copy. of the decision,
SUpporting documentation anadan explanation of
oW, the: determination! IS Inconsistent e




Appeal Precess (Cont.)

Envirenmental' appeals are reviewed: by the SBA
Environmental Committee comprised of 4
attorneys appointed by the Associate General
Counsel for Litigation

TThe SBA Envirenmental Commitiee may: consuit
with: SBA’s Environmental Engineers or another
Envirenmental’ Professional

Iihe Asseciate General Counsel for Litigation
nas authonty te' overrule decisions rendered by,
the SBA Envirenmentallf Commitiee




Envirenmentall Decument
Sulbmittals; tor SILPC

T'he addresses on the CDC Checklist and the
environmental documents must match the address on
the loan autherization.

TThe CDC Checklist must be signed: by the CDC.
CDC Comments must be Included on the CDC Checklist.

The correct NAICS code must be included on the CDC
Checkilist.

TThe CDC Checklist must be Included for all
environmental document submittals.

Past and present use ofi the: property must be provided
on allfenvirenmentall document submitials.

Submit any: previous envirenmental assessments:




Envirenmentall Decument
Sulbmittals; tor SILPC

The SBA Rellance Letter must have the same date as
the TSA, Phase 1 Assessment or Phase 2 Assessment.

TThe SBA Relilance Letter and Certificate: off Professional
LLiability’ Insurance must accompany. the TSA, Phase 1
Assessment or Phase 2 Assessment.

Submit preof that all USTs, lines and related equipment
nave been tested and passed Inspection within 12
montns prier te loan closing.

Submit proefi that drinking Water meets the state’s
drinking Water standands, i a well'Is the seurce: of
drnking Watel o) the PropEeity:




Questions o Concerns

Send to Envirenmentall Review Commitiee




