Foreword
This 8(a) Program Standard Operating Procedure (SOP) is the first, full revision since
October 29, 1990. In respect to updated information and guidance, it incorporates
numerous comments and suggestions from multiple SBA Headquarters and field office
staff, and the Office of the Inspector General. There are several critical program areas
that require additional study, and encompass potential program restructuring to assure
program goals and objectives. These include, but are not limited to, the definition of
economic disadvantage, a more equitable distribution of contract awards to 8(a) concerns,
an assessment of business assistance provided to 8(a) firms, developing graduation
procedures, as well as periodic education and training of Business Opportunity
Specialists charged with counseling 8(a) firms. There are other areas that will be
reviewed over the next several months, and a revised 8(a) SOP will be issued on or
before June 1, 2005.
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CHAPTER 1: OVERVIEW OF THE 8(a) BUSINESS DEVELOPMENT

PROGRAM
1. What is the Mission and Who Provides Assistance?
a. The mission of the 8(a) Business Development (BD) Program is to

provide participating businesses with managerial, technical, and
procurement assistance to assist them in achieving their full competitive
potential.

b. The 8(a) BD Program provides a logical, systematic approach to federal
market access and enterprise growth to businesses owned and controlled
by socially and economically disadvantaged individuals. The program
promotes business development over a nine-year period. The participant’s
progress is monitored and measured, and developmental needs are
determined by reviewing business plans annually. The program assists
firms by facilitating the award of sole-source and limited-competition
contracts and by providing business development assistance. The intent of
the above assistance is to enable firms to compete successfully in the open
market.

c. The program provides the following management and technical assistance
to program participants in support of their business plans:

(1) Specialized training;
(2) Individual counseling assistance; and
3) High-level executive development support.

d. Assistance is provided to program participants by SBA’s Headquarters
staffs, leveraged by resource partners including, but not limited to, Small
Business Development Centers (SBDCs), the SCORE, national trade and
professional associations, and state and local service providers.

2. Under What Authority Does the 8(a) BD Program Operate?

The statutory authority for the 8(a) BD Program is contained in §§ 7(j), 8(a) and
8(d) of the Small Business Act of 1953, as amended. Regulatory authority, based
on statutory authority, is found in Title 13, Code of Federal Regulations (CFR),
Parts 105, 121, and 124. This SOP interprets both the statute and regulations to
assist SBA staff in conducting the 8(a) BD Program. In resolving any
programmatic issue, the following order of precedence applies:

a. Statute;
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b. Regulations;

c. Decisions of the Administrative Law Judge in the Office of Hearings and
Appeals <www.sba.gov/oha/appeals.html#new>; and

d. Standard Operating Procedure (SOP).

3. What is the Purpose of this SOP?

This SOP provides internal policy and procedural guidance for SBA employees to
use in performing their official duties. It delineates the responsibilities of
Headquarters components and field offices in implementing the 8(a) BD Program.

4. Can Provisions of this SOP be Waived?

The Administrator is the only SBA official authorized to waive the SOP. A
District Director (DD) may request waiver of the provisions based on the
circumstances at hand. The request must be in writing, addressed to the Associate
Administrator for Business Development (AA/BD). It must be specific, citing the
provisions of the SOP to be waived, and must provide a detailed justification for
the waiver. The DD may forward the request by e-mail, facsimile (fax), or mail.
Headquarters will acknowledge the request within two working days of receipt. If
the AA/BD agrees with the DD that the SOP should be waived based on the
circumstances presented, he or she will forward the request to the Administrator.
If the AA/BD does not agree with the DD, he or she has authority to advise the
DD that the request for a waiver of the SOP is denied.

S. What are the Primary Responsibilities of the Office of Business
Development?

a. The Office of Business Development is responsible for the national
management of the 8(a) BD Program and all other services and activities
authorized under §§ 8(a), 8(d), and 7(j) of the Small Business Act. These
functions include, but are not limited to:

(1) Issuing program policy and plans;

(2) Coordinating and planning with other SBA offices to insure
program integration with other Agency programs;

3) Marketing the program;
4) Coordinating appeals;

(5) Evaluating program implementation; and
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(6) Rendering final decisions on program eligibility, changes of
ownership, mentor-protégé agreements, and release of
requirements from the program.

b. The Office of Business Development consists of these offices:
(1) Office of Certification and Eligibility;
(2) Office of Management and Technical Assistance;
3) Office of Outreach and Marketing; and

(4) Office of Program Review.

6. What are the General Responsibilities of the Office of Certification and
Eligibility?

The Office of Certification and Eligibility (OCE) supports the Office of the
AA/BD with respect to determinations of initial and continuing program
eligibility. It provides support in terms of program planning and policy
formulation. The Office’s functions include, but are not limited to, the following:

a. Processing applications for program participation and requests for
reconsideration of decisions declining applications;

b. Processing requests to graduate, terminate, voluntarily withdraw or
suspend 8(a) participants;

c. Processing change of ownership requests; and

d. Providing technical assistance and support to DOs regarding outreach to
potential program participants and continuing eligibility issues.

7. What are the General Responsibilities of the Office of Management and
Technical Assistance?

The Office of Management and Technical Assistance administers most of the
services provided to 8(a) firms that are not provided by the District Offices. These
services include sole-source and multiple-award contracting services, mentor-
protégé program services, subcontracting assistance, and 7(j) technical and
management training assistance, including technical evaluation of unsolicited
and/or solicited proposals.
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8. What are the General Responsibilities of the Office of Outreach and
Marketing?

The Office of Outreach and Marketing is responsible for outreach and marketing
of the 8(a) BD Program. These responsibilities include:

a. Overseeing and executing national and local seminars, conferences and
other similar activities;

b. Creating marketing products and updating the 8(a) BD web page;

C. Establishing co-partnerships with other agencies and/or other groups to
market the program;

d. Reaching out to prime contractors, federal agencies, and the 8(a) BD
community;

e. Reciprocating with other certification entities; and

f. Promoting and assisting the District Offices with their overall program

objectives and initiatives.

0. What are the General Responsibilities of the Office of Program Review?

The Office of Program Review is responsible for reviewing currently certified
8(a) BD firms. This office functions separately from the Office of Certification
and Eligibility.

10.  What are the District Office Responsibilities for the 8(a) BD Program?

The DO is responsible for implementation of 8(a) BD Program activities within
the geographical area serviced by the office. The DOs:

a. Develop and implement marketing plans that promote the program by
addressing the community of potential program participants, the local
acquisition community, and the local community of management and
technical assistance service providers.

b. Provide ongoing management and technical assistance to participants
through the use of internal resources and coordination of assistance
provided by resource partners. Training should also address business
management and contract administration.

c. Identify contract opportunities and accept requirements into the program
(see Chapter 4A). Accepting the requirement means that SBA evaluates
the appropriateness of a requirement to be performed for business
development purposes by current 8(a) BD participants, then documents
that analysis in the form of a letter of acceptance. The DOs match sole
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source awards with eligible participants, and execute and administer 8(a)
BD contracts not awarded directly by procuring agencies with delegated
8(a) contracting authority.

Conduct annual reviews of participants’ accomplishments and compare
accomplishments against business plan objectives. The DOs determine
whether participants are in compliance with program requirements.

Recommend program termination, graduation, or suspension, as
appropriate.

Recommend action on changes of ownership and mentor-protégé
agreements.

Review management and teaming agreements, render final determinations
for joint ventures, and conduct field visits.

Insure that participants submit all required documentation on a timely
basis.

What definitions apply?

Day. Unless otherwise specified, day means calendar days.
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CHAPTER 2A: PREPARING AND SUBMITTING APPLICATIONS

1. What are the Contents of Chapter 2?

a. Due to the complexity of the procedures, Chapter 2 is divided into 5
subchapters. The entire chapter should be read and understood before any
work is attempted in any area. To the extent possible, each subchapter
should be viewed as stand-alone procedures. In some instances, questions
or text is nearly duplicative, but this is intentional and necessary for

clarity.

b. Subchapter 2A addresses procedures on preparing and submitting
applications.

C. Subchapter 2B addresses procedures on screening applications.

d. Subchapter 2C addresses procedures on reviewing applications.

e. Subchapter 2D addresses procedures on the final determination of

individual and business eligibility.

f. Subchapter 2E addresses procedures on reconsiderations and appeals.

2. How Does the District Office Respond to an Individual Who Requests
Information About the 8(a) Business Development Program?

The District Office (DO) will encourage potential 8(a) Business Development
(8(a) BD) program applicants to attend an information session to obtain
information regarding the program and its eligibility criteria prior to filing an
application. The DO can also refer the applicant to SBA’s website for forms,
specific eligibility criteria and overall information on the program.

3. What Is the Information Session?

The information session is a meeting between potential 8(a) BD applicants and
SBA staff and/or resource partners. This session may take the form of a group
workshop involving several potential applicants or it may be a one-on-one
interview with a single potential applicant.

4. What Is the Purpose of the Information Session?

The purpose of the information session is to provide potential applicants with
information about the 8(a) BD Program, including eligibility and the application
process. After attending a session, a potential applicant should be able to

EFFECTIVE DATE: July 20, 2004 Page 6



80053

determine if participation in the program is a good idea for his or her business.
Further, a potential applicant should be able to look at the disadvantaged status,
management capability, and financial and operating capacity of his or her firm
and reasonably assess whether or not the firm is eligible for the 8(a) BD Program.

5. Is a Workshop or Interview Mandatory for an Individual to Obtain an 8(a)
BD Application?
Attendance at a workshop or interview is not a prerequisite to obtaining an
application.

6. Who Conducts the Information Session?

SBA staff or resource partners designated by the District Office, such as SCORE
or Small Business Development Centers (SBDCs), conduct the information
session, whether in the form of a workshop or an interview.

7. What Topics Are Covered in the Information Session?
The following topics are covered in the information session:

a. The basic philosophy of the 8(a) BD Program, including appropriate
statutory and policy requirements;

b. Eligibility requirements, including U.S. citizenship and good character
(integrity);
c. Application forms (including a discussion of the penalties under federal

law for false statements in the certification process and a recommendation
for the applicant to keep copies of all application documents submitted);

d. The requirement for submission of financial statements;

e. Representation (it should be made clear in the session that it is not
necessary to retain representation to assist in the preparation and
submission of SBA applications and that representation has no influence
on the application process);

f. General requirements for program participation, such as annual reviews
and continuing eligibility requirements; and

g. The availability of SBA management and financial assistance and outside
resources.
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8. Who Is Responsible for the Preparation of an 8(a) BD Application?

The applicant is responsible for completing an application package. The Business
Opportunity Specialist (BOS) in the Central Office Duty Station (CODS) assigned
the application is responsible for answering the applicant’s questions and
providing information, if needed. Prior to application, potential applicants may
seek information from their local District Office. If the applicant needs in-depth
assistance, SBA may refer the applicant to an appropriate resource partner.

9. Who Screens and Processes the Application?

a. The screening and processing of applications not owned by an Alaska
Native Corporation (ANC) is conducted by the BOS in the CODS serving
the territory where the applicant's principal place of business is located.
SBA Form 1010 designates the territories served by each CODS. The
applicant concern must forward its application to the appropriate CODS.

b. The Alaska District Office reviews all applications by ANC-owned
concerns for completeness, regardless of where the concern is located, and
serves as a liaison during the processing of the application. Other SBA
offices receiving these applications must forward them immediately to the
Alaska District Office. Offices receiving inquiries from an ANC-owned
concern seeking to submit an application must advise the concern to
submit its application directly to the Alaska District Office. Unless
otherwise specified, future references to the CODS in this chapter include
the Alaska District Office.

c. Upon receipt of an application, the CODS and Alaska District Office must
stamp it to indicate the date of receipt and immediately enter pertinent
information into the Certification Tracking System (CTS). Due to
proximity and expertise, ANCs use the Alaska District Office to process
applications; the other CODS do not process applications from ANCs.

10. Does the CODS Staff have the Authority to Disclose Any Information to an
Individual Regarding His or Her Application?

The CODS staff may not inform an applicant or its representative of actions,
recommendations or decisions concerning a formal application. The CODS staff
may advise an applicant about the stage of processing of an application, but may
not divulge information to the applicant or its representatives regarding any
recommendations or actions. In all cases, SBA staff will remind the applicant that
the AA/BD makes the final decision to approve or decline an application.
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11. Who May Request Information Regarding the Status of the Application?

Only an authorized representative listed on the application as an owner, officer
director, or consultant may request information regarding an application’s status.

12. What Documentation is Required to Establish Eligibility for the 8(a) BD
Program?

Except for the special requirements for concerns owned by Indian Tribes, Alaska
Native Corporations (ANCs), Native Hawaiian Organizations (NHOs), and
Community Development Corporations (CDCs) (see 13 CFR 124.109, 124.110,
and 124.111), all applicants are required to submit the following documentation,
including any required attachments, for an eligibility determination:

a. SBA Form 1010, “Application for 8(a) Business Development (BD) and
Small Disadvantaged Business (SDB) Certification.” The applicant
owner(s), partner(s), member(s), or, if a corporation, those designated on
the form, must complete and sign SBA Form 1010. Concerns owned by
Indian Tribes, ANCs, Native Hawaiian Organizations (NHOs) and
Community Development Corporations (CDCs) must complete the
appropriate SBA Form 1010B. Since an incomplete form may delay
processing the application, the BOS must remind the applicant to complete
all headings and attach all required supporting documents noting "N/A"
(not applicable) under those headings not applicable.

b. SBA Form 413, "Personal Financial Statement."

(1) Each individual upon whom eligibility is based and his or her
spouse must file a separate, detailed personal financial statement.
The statement must include all assets owned by the individual,
including any ownership interest in the applicant concern, personal
assets and the value of his or her personal residence.

(2) Married individuals must provide separate financial statements
showing the value of each spouse's personal assets and liabilities
(see 13 CFR 124.104). For jointly held assets in which the
ownership is held equally by both spouses, one half the value of
the asset should be listed on each form. For other shared assets,
the value of the percentage of ownership held by each individual
should be listed on that person’s form. If assets listed on a non-
disadvantaged spouse’s SBA Form 413 were included on the
disadvantaged spouse’s SBA Form 413 and would cause the
disadvantaged spouse to exceed the $250,000 net worth limitation
for economic disadvantage, the applicant must provide:

(a) In non-community property states, documentation of the
non-disadvantaged spouse’s ownership such as bank

EFFECTIVE DATE: July 20, 2004 Page 9



80053

statements, brokerage account statements, deeds and titles
to vehicles.

(b) In community property states, the applicant also must file
(1) evidence of each individual’s community property and
separate property and (2) if an interest in community
property would cause the disadvantaged spouse’s net worth
to exceed the limitation for economic disadvantage,
evidence that the disadvantaged spouse has waived enough
of his or her interest in the community property (that is,
through a transmutation agreement) that his or her net
worth does not exceed the limitation for economic
disadvantage. Matter of Philip Hawkins Architect, Inc. +
Associates, SBA No. BDP-197, at 3-5 (2003)
(Transmutation agreement not required to prove
disadvantaged husband’s 51 % ownership of applicant
concern if his combined separate and community property
interests in applicant concern totaled at least 51%).
Property that is not community property must be shown on
SBA Form 413 as the separate property of the owning
spouse.

c. SBA Form 912, "Statement of Personal History." Each individual upon
whom eligibility is based, each proprietor, each partner, each management
member, each officer, each director, each owner of more than 10 percent
of the stock in the applicant concern, and any other person, including a
hired manager, who has authority to speak for and commit the concern in
the management of the business, must complete this form. If there are
reasons to question the participation of any Advisory Board members or
Executive Committee members, SBA may also require those individuals
to complete an SBA Form 912.

d. FD 258, "Fingerprint Card." Any individual indicating on SBA Form 912
that he or she has an arrest record must submit a completed SBA
Fingerprint Card, FD 258. THE CARD CANNOT HAVE HOLES,
STAPLES OR ADDITIONAL MARKINGS, AND MUST BE
COMPLETED IN BLACK INK.

e. Business Organization Information.
(1) If the applicant is a corporation, it must provide copies of:
(a) Articles of Incorporation filed with the state;

(b) By-laws, including all amendments;
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Minutes of all shareholders' meetings for the past two
years, especially minutes of annual meetings involving the
election of Directors;

Minutes of Board of Directors' meetings for the past two
years, especially minutes of annual meetings involving the
election of Officers;

Stock certificates (front and back);
The stock register;

Any stock option plans;

Any buy/sell agreements;

Any voting agreements;

A certificate of good standing in the state of incorporation;
and

If the firm is not operating in the state of incorporation, a
certificate to operate as a foreign corporation (certificate of
authority) and a certificate of good standing in the state of
operation.

(2) If the applicant is a sole proprietorship and is operating under an
assumed or fictitious business name, i.e., a name other than the
legal name of the individual, it must provide copies of the
Assumed Name Certificate, Fictitious Business Name Statement,
or DBA filings.

3) If the applicant is a partnership, it must provide copies of the
Partnership Agreement, including any buy/sell agreements and any
voting agreements.

4) If the applicant is a Limited Liability Company, it must provide

copies of:

(a) Articles of Organization filed with the state;

(b) Operating Agreement (if the applicant is established in a
state where LLCs have a limited life, the operating
agreement must state that the duration of the existence of
the LLC is at least nine (9) years);

(c) Minutes of all Members’ meetings for the past two years;

(d) Any buy/sell agreements;
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(e) Any voting agreements;
® A certificate of good standing; and

(2) If the firm is not operating in the state of organization, a
certificate to operate as a foreign corporation (certificate of
authority) and a certificate of good standing in the state of
operation.

f. Federal Income Tax Returns.

(1)

2)

3)

(4)

©)

Each individual upon whom eligibility is based, each general
partner, each management member, each officer, each director, and
each owner of more than 10 percent of the stock of the applicant
concern must provide signed copies of personal Federal tax returns
filed for the two years preceding the date of application, including
all W-2 forms, schedules and other attachments. If an individual
listed above is married and filing separately, his or her spouse must
also provide signed copies of complete tax returns for the same
period.

If the applicant concern is a sole-proprietorship, the owner must
submit copies of Schedule C from the personal tax returns for the
three years preceding the date of application.

If the applicant is organized as a partnership, corporation or LLC,
it must submit copies of business Federal tax returns filed for the
three years preceding the date of application, including all
schedules and other attachments.

To ensure the accuracy of tax information submitted during the
application process and also during the business development
phases of the 8(a) BD Program, the applicant must complete IRS
Form 4506T (Request for Copy or Transcript of Tax Form) for the
firm and each individual upon whom eligibility is based, each
general partner, each management member, each officer, each
director and each owner of more than 10 percent of the stock of the
applicant concern. The applicant must also submit an IRS Form
4506T for affiliated firms.

If any tax return submitted to SBA by an individual or the
applicant concern reflects a federal tax liability, the taxpayer must
provide SBA with copies of cancelled checks for full payment of
the tax liability or a copy of a repayment plan signed by IRS along
with evidence that all payments under the plan are current.

g. Business Financial Statements. The applicant must submit a copy of the
last three fiscal year-end balance sheets and income statements as well as
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an interim financial statement (no older than 90 days prior to the
submission of the application), including a balance sheet and an income
statement with an aging of accounts receivable and accounts payable.
Extraordinary items must be explained.

h. Additional Requirements. The applicant must provide:

(1)

)

3)

(4)

)

(6)

(7

®)

A brief narrative describing the history and description of the
business.

A resume for all individuals claiming disadvantaged status, each
officer, each director, each key employee and each owner of more
than 10 percent of the stock of the applicant concern. The personal
resume must indicate in chronological order, education, technical
training, and business and employment experience with the
employer's name, dates of employment, type of work and duties
for each position. The resume must reflect all positions held by the
individual, and any gaps in dates of employment must be
explained.

Information from the applicant firm’s bank or other financial
institution to document any available line of credit or other
financing arrangements (long or short term) plus complete copies
of any loan agreement(s), including any shareholder, officer or
partner loans and/or inter-company loans.

Copies of signature cards for all business bank accounts, or a letter
from the bank indicating who has signature authority and how
many signatures are required to transact business as well as any
limitations placed on the account.

For construction firms, a statement of the single and aggregate
bonding limit from the firm’s surety, if applicable.

Copies of any licenses required to conduct business, including state
and local business licenses (as required by law) and other special
licenses, such as Contractor’s, CPA, professional engineer, etc.

Information regarding any affiliates, including all information
necessary to determine size, such as tax returns showing the
affiliate's receipts for the past three fiscal years and/or the numbers
of employees on the most recent company payroll records.

Any applicant owned by a trust must submit a copy of the trust
agreement. The trust agreement must specify whether or not the
trust is revocable and identify the grantor(s), trustee(s), and current
beneficiary(ies).

EFFECTIVE DATE: July 20, 2004 Page 13



©)

(10)

(11)

(12)

(13)

(14)
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SBA Form 1623 (Certification Regarding Debarment, Suspension,
and other Responsibility Matters).

If waiving the 2-year rule, copies of contracts or invoices
demonstrating performance of work in the industry for which the
applicant seeks 8(a) certification.

Evidence of registration of the firm in the Department of Defense’s
(DoD) Central Contractor Registration (CCR). Please see
http://www.ccr.gov/.

A narrative statement of economic disadvantage from any
individual claiming disadvantaged status. The statement must
reflect how their ability to compete in the free enterprise system
has been impaired due to discriminatory practices against them due
to their identification as a member of a designated group.

If the individual is not a member of a group designated by SBA as
socially disadvantaged and claims disadvantaged status, a narrative
statement of social disadvantage. The statement must demonstrate
social disadvantage by a preponderance of evidence. See 13 CFR
124.103(c).

If an individual claiming disadvantaged status is a foreign born
national, evidence of U.S. citizenship, such as a U.S. passport or
naturalization papers.

If any sole proprietor, partner, management member, officer,
director, or holder of more than a 10 percent ownership interest in
the applicant, or a household member, is an employee of the
federal government holding a position of GS-13 or above, that
individual must submit a letter of no objection from his or her
employer. See 13 CFR 105.301.

Please refer to FAR 3.601. Except as specified in 3.602, a
contracting officer shall not knowingly award a contract to a
Government employee or to a business concern or other
organization owned or substantially owned or controlled by one or
more Government employees. This policy is intended to avoid any
conflict of interest that might arise between the employees'
interests and their Government duties, and to avoid the appearance
of favoritism or preferential treatment by the Government toward
its employees.

13. What Documentation Must Concerns Owned by Indian Tribes, Alaska
Native Corporations (ANCs), Native Hawaiian Organizations (NHOs), or
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Community Development Corporations (CDCs) Submit as Part of Their
Application for Participation in the 8(a) BD Program?

Concerns owned by Indian Tribes, ANCs, NHOs, and CDCs must submit the
same information as other concerns in order to establish program eligibility
except to the extent that requiring this information is inconsistent with 13 CFR
124.109 (Indian Tribes and ANCs), 124.110 (NHOs) and 124.111 (CDCs).
Further, in several instances, concerns owned by these special entities must
submit additional information. The main areas of differentiation for information
required by concerns owned by these special entities are as follows:

a. Documentation not required by concerns owned by these special entities.

(1) Social disadvantage. Indian Tribes, ANCs, NHOs and CDCs, as
defined in 13 CFR 124.3, are considered socially disadvantaged
and concerns at least 51 percent owned by them do not have to
submit documentation on social disadvantage. However, CDCs

must evidence that they have received financial assistance under
42 USC § 9805, et seq.

(2) Economic disadvantage except Indian Tribes. ANCs, NHOs and
CDCs, as defined at 13 CFR 124.3, are considered economically
disadvantaged and concerns owned by them do not have to submit
documentation on economic disadvantage, including SBA Form
413 by individuals responsible for their management and control.
However, Indian Tribes themselves must submit documentation of
economic disadvantage as detailed in 13 CFR 124.109(b)(2).
Concerns owned by economically disadvantaged Indian Tribes are
considered economically disadvantaged, but they must have a “sue
and be sued” clause in their Articles of Incorporation, Articles of
Organization, or Partnership Agreement as detailed in 13 CFR
124.109(c).

3) Affiliation. The general affiliation rules do not apply to concerns
owned by these special entities. SBA determines the size of
concerns owned by these special entities without regard to their
affiliation with the special entities or any other business enterprise
owned by these special entities, unless the Administrator
determines that one or more concerns owned by the special entities
have obtained a substantial unfair competitive advantage within an
industry category. (See 13 CFR 124.109(c)(2), 124.110(b) and
124.111(c).)

b. Additional documentation requirements for Indian Tribes or concerns
owned by them.
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(1) Economic disadvantage. Indian Tribes themselves must submit
documentation of economic disadvantage as specified in a.(2)
above.

(2) Tribal existence. An Indian Tribe must submit all governing
documents such as its constitution or business charter as well as
evidence of its recognition as a tribe eligible for the special
programs and services provided by the United States or its state of
residence.

3) Sue and be sued clause. The concern owned by an Indian Tribe
must have a “sue and be sued” clause in its Articles of
Incorporation, Articles of Organization, or Partnership Agreement
as specified in a.(2) above. For additional guidance on “sue and be
sued,” please see Chapter 2D.

C. Other significant considerations.

(1) Ownership by these special entities of another concern in the same
primary North American Industry Classification System (NAICS)
code. These special entities may not own 51 percent or more of
another concern which, either at the time of application or within
the previous two years, operates or operated in the 8(a) BD
Program under the same primary NAICS code as the applicant.

(2) Control and management of concerns owned by Indian Tribes and
ANCGs. Indian Tribes and ANCs may manage and control concerns
owned by them through non-tribal members if SBA determines
that such management is required to assist the concern’s
development, these special entities will retain control of all
management decisions, and a written management development
plan exists showing how disadvantaged tribal members will
develop managerial skills sufficient to manage the concern or
similar tribally-owned concern in the future.

3) ANC:s, Indian Tribes, NHOs and CDCs. These entities must meet
the definitions at 13 CFR 124.3.
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Chapter 2B: APPLICATION SCREENING

1. What Is the Purpose of the Screening Process?

Applications for participation in the 8(a) Business Development (8(a) BD)
Program undergo a screening process so that SBA can identify any deficiencies or
matters that may need further explanation. This process is necessary in order to
ensure that applications are complete and ready for eligibility review (processing).

2. Who Is Responsible for Screening Applications?

a. For all applicants except for concerns owned by Alaska Native
Corporations (ANCs): The Business Opportunity Specialist (BOS) in the
Office of Certification and Eligibility (OCE)/ Central Office Duty Station
(CODS) serving the territory where the applicant's principal place of
business is located screens the application. SBA Form 1010 designates
the territories served by each CODS.

b. For applicants owned by ANCs: The Alaska District Office initially
reviews all applications by ANC-owned concerns for completeness,
regardless of where the concern is located, and serves as a liaison during
the processing of the application. Other SBA offices receiving these
applications must forward them immediately to the Alaska District Office.
Offices receiving inquiries from an ANC-owned concern seeking to
submit an application must advise the concern to submit its application
directly to the Alaska District Office. NOTE: Unless otherwise specified,
all references to CODS in this chapter include the Alaska District Office.

3. How Long Does the CODS Have to Screen an Application?

The CODS has 15 calendar days to screen an application for completeness and
clarity. This 15-day screening clock begins to run as soon as the CODS receives
the application. Upon receipt of an application, the CODS must stamp it to
indicate the date of receipt and immediately enter pertinent information into the
Certification Tracking System (CTS). In performing the screening, the BOS must
verify that the applicant has completed all the required forms, enclosed all
required documents, and explained any issues of eligibility that require
clarification.

4. What Must the CODS Do If an Application Is Incomplete?

a. If the BOS completes the screening process and concludes that an
application is incomplete or unclear, he or she must send a deficiency
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notice to the applicant. This notice must identify missing information or
raise specific questions regarding the application. The deficiency notice
must be sent to the applicant via e-mail, fax, certified or first class mail.
The BOS must attempt to clear up any problems with the application by e-
mail, if possible. The applicant firm must respond to this deficiency
notice within 15 calendar days of receipt of the letter, fax or e-mail. If the
application is found to be significantly incomplete, the application may be
returned to the applicant with a letter outlining the missing information or
deficiencies, and no further processing is required. The applicant may
resubmit a new application at any time.

b. Copies of all letters and e-mail messages to the applicant as well as the
applicant’s responses must be placed in the application file. If the BOS
contacts the applicant via telephone, he or she may make a written record
of that conversation and add it to the application file.

5. Can the Applicant Decide to Withdraw Its Application?

The applicant may withdraw its application at any time prior to the point when the
Associate Administrator makes his/her decision, even after receiving the
deficiency notice. If the applicant decides to withdraw its application, it must
inform the CODS of its intent to do so in writing. Upon receipt of this letter, the
CODS must immediately return the entire application package to the applicant
firm. The applicant may then resubmit a new application at any time.

6. What Should the CODS Do If the Applicant Fails to Respond to the
Screening Deficiency Notice?

If the applicant does not respond to the deficiency notice within 15 calendar days
of its receipt, the BOS must return the entire application package to the applicant
by mail. The BOS must attach a cover letter to the file explaining to the applicant
why its application has been returned.

7. What Should the CODS Do If the Applicant Responds to the Screening
Deficiency Notice?

If an applicant responds to the deficiency notice, the CODS has 10 calendar days
to review the applicant’s response to determine whether to return it to the
applicant as incomplete or accept the application for processing.
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8. What Happens If the CODS Determines the Application Is Still Incomplete
After Reviewing the Applicant’s Response to the Screening Deficiency
Notice?

If the CODS determines that the application remains significantly incomplete
after reviewing the applicant’s response to the deficiency notice, it must return the
entire application package along with all copies to the applicant via First Class or
certified mail. The CODS will attach a cover letter to the application listing the
deficiencies not corrected by the applicant and identifying any matters that require
further explanation. This cover letter will be signed by the Chief or Team Leader
of the CODS.

0. What Happens If the CODS Accepts the Application for Processing?

If the CODS accepts the application, it must immediately notify the applicant by
first class mail, e-mail, or fax transmission. The BOS may determine that
although the application is substantially complete, additional items or clarification
may be required. If this has been determined, a letter advising the applicant of
what is still required will be sent via email, fax or first class mail and allow the
applicant five (5) calendar days to provide the additional material and/or
clarification. The applicant will be notified of the ending date for the 90 day
clock unless there is an SBA Form 912 requiring Office of the Inspector General
(OIG) processing. Once the CODS accepts an application, the 90-day processing
clock begins to run and the CODS will immediately enter the acceptance date in
the Certification Tracking System (CTS). The 90-day processing also stops for
size determinations.

10. Does an SBA Form 912 (Statement of Personal History) Indicating an Arrest
Record Suspend the 15 Day Screening Period or the 90 Day Processing
Period?

If SBA Form 912 indicates an individual has an arrest record, the BOS will
complete the screening of the application within the standard time frame.
However, upon acceptance of the application for processing, the BOS will enter
the date of transfer of the case to the OIG (Investigations Division, Office of
Security Operations (OIG/OSO)) in the CTS. This entry freezes the 90-day
processing clock.

11.  Does the CODS Inform the Applicant that the 90 Day Processing Period Has
Been Suspended Due to OIG Review of SBA Form 912?

The CODS will inform the applicant that it has referred the SBA Form 912 to the
OIG/OSO for review and that this referral suspends the 90 day processing period.
However, during the review by the OIG, the CODS may not make statements of

any kind regarding any action being taken by the OIG/OSO to anyone outside of
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the Agency. The CODS must forward any requests from applicants or their
representatives for information concerning actions by the OIG to the OIG/OSO
for response. The OIG/OSO will respond back to the CODS, who will, in turn,
respond back to the firm or representative. The OIG/OSO deals directly only with
the CODS, and does not deal directly with the firm or the firm’s representative.

12. How Does a BOS Review and Screen SBA Form 912?

a. The BOS will review the original copy of each individual’s SBA Form
912 as part of the application screening process. If the applicant has not
signed the original or has failed to answer any of the questions, the BOS
will notify the applicant of the required corrections. If an individual has
answered “No” to all of the arrest record questions (questions 7-9), the
BOS will put the SBA Form 912 in the application file.

b. When reviewing an individual’s statement of personal history for
completeness during the screening process, a BOS will verify the
following:

(1)

2)
€)

4

)

(6)

Have completed forms been provided for all individuals claiming
disadvantaged status and also for all officers, directors, general
partners, managing members, holders of more than 10 percent
ownership interest, managers with authority to speak for and
commit the applicant concern, and individuals with signatory
authority on the business bank account?

Are all blocks completed on the form?

Have all names used and the dates of use been included? Has the
birth name been included?

Does the ownership percentage listed in Block 4 correspond with
information reported on the SBA Form 1010, the stock certificates,
tax returns, and other documentation in the file?

If the individual claiming disadvantaged status was born outside
the U.S, has verification of U.S. citizenship been provided?

Has the individual answered “Yes” to any of the arrest record
questions? If so, has he or she submitted a completed FD-258
Fingerprint Card? If he or she has not submitted this form, has one
been requested? Did he or she provide details of the arrest (i.e.
fines paid, jail time, probation served and court disposition

papers)?
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13. What Does the CODS Do When an SBA Form 912 Indicates That an
Individual Has an Arrest Record?

a. Each individual who indicates that he or she has an arrest record must
submit a completed, SBA specific FD-258 Fingerprint Card. NOTE:
THIS CARD MUST NOT HAVE HOLES, STAPLES, ADDITIONAL
MARKINGS OR ANY ALTERATIONS, AND MUST BE
COMPLETED IN BLACK INK.

b. When fingerprints are required, they must be provided before an applicant
can receive SBA assistance. The BOS must tell applicants that it is their
responsibility to supply legible fingerprints and direct them to go to local
law enforcement agencies for assistance.

c. After the applicant returns a fingerprint card to the CODS, the BOS will
review it for completeness. The BOS will enter the SBA Office ID code
and the name of the applicant firm on the reverse side of the card.

d. The CODS will then forward the SBA Form 912 and completed
Fingerprint Card to the OIG/OSO. The OIG/OSO then forwards the
individual’s Fingerprint Card to the FBI for review. The BOS will enter
the transfer for OIG/OSO review in the CTS. This entry freezes the 90
day processing clock.

e. The OIG/OSO sends information to the Assistant Administrator for
Certification & Eligibility (AA/OCE) or his or her designee when (1) the
FBI Name Check and/or the FBI Fingerprint results contradict what the
applicant disclosed on his/her SBA Form 912 regarding their criminal
history, or (2) the disclosed criminal history raises a question about the
character of the applicant (for example, rape, child molestation, murder,
tax evasion, financial fraud, etc.). Otherwise, a clearance memo will be
sent by OIG/OSO directly to the CODS. If the OIG/OSQO’s report
contains arrests and/or convictions not disclosed by the individual, the
CODS must contact the individual and provide him or her with the
opportunity to explain the reasons for failing to disclose them since
Department of Justice regulations state that a deciding official will not use
FBI identification records to disqualify an applicant “until the applicant
has been afforded a reasonable time to correct or complete the
information, or has declined to do so.” See 5 CFR 50.12.

f. If a character evaluation referral is forwarded to the AA/OCE for
clearance, the AA/OCE will determine whether further processing will be
allowed and notify the CODS of the appropriate action
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14. Can the CODS Continue Processing an Application, If It Has Information
Indicating That the Applicant May Have Committed a Crime?

If the CODS obtains information from a credible outside source or from the
applicant itself indicating that the applicant may have been involved in criminal
conduct or activities, it must immediately telephone the appropriate Special Agent
in Charge, Investigations Division, Office of Inspector General (SAIC/ID/OIG).
This phone call must be followed by a written report of confirmation that includes
all information developed from local sources. After consulting with the
SAIC/ID/OIG, the CODS will determine whether it should continue to process the
application. (For additional guidance in this area, see SOP 90 22 “Investigations
Program”.)

15.  Does the CODS Obtain a Business Credit Report During the Screening
Process?

Normally, the CODS do not obtain a business credit report on the applicant and
its affiliates until after it accepts an application for processing. However, if the
CODS has any concerns regarding the business credit of an applicant firm during
the screening process, it may immediately request a business credit report.
Personal credit reports are not required, but the BOS may request them from the
applicable District Office, if needed.

16. How Does a BOS Review and Screen an SBA Form 1010?

When reviewing SBA Form 1010 for completeness during the screening process,
a BOS will verify the following:

a. Have all numbered items been completed?

b. Have all the information fields been completed, such as the date the
business was established, the number of employees and CCR
identification number?

c. If any questions are marked “Yes,” is the required additional information
included with the correct numbered attachment?

d. Does the NAICS code correspond with the firm’s primary revenue area as
verified by a review of its tax returns, business history and CCR profile?

e. Has the firm been in business in its primary industry for at least 2 years?
If the two-year rule is not met, is each of the waiver conditions addressed?
Is the evidence sufficient to enable SBA to fully evaluate each waiver
condition or is additional documentation needed? For more detailed
procedures on making this determination, please see Chapter 2D.
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f. If the applicant concern is a corporation, have the officers and directors
been identified on page 2 and does this information correspond with the
minutes of the meetings electing individuals to these positions?

g. If the applicant concern is a partnership, have all general and limited
partners been identified on page 2?

h. If the applicant concern is a limited liability company, have all members
been identified on page 2?

1. If the applicant concern is a corporation, have all officers, directors and
other applicable individuals signed?

] If the applicant concern is a partnership, have all partners signed?

k. If the applicant concern is a limited liability company, have all members
signed?

1. Are all individuals claiming social disadvantage members of a designated
group?

m. If an individual claiming social disadvantage is not a member of a

designated group, did he or she identify the basis of discrimination?

n. If the individual claiming social disadvantage is a member of a designated
group, does his or her last name appear to be consistent with the
designated group? For example, if the individual’s last name is “Smith”
and he or she is claiming to be a Hispanic American, further clarification
or proof of heritage may be required.

0. If the individual claiming social disadvantage is an Alaska Native, does he
or she meet the requirements of 13 CFR 124.3 (i.e. is at least one-fourth
degree Alaskan Indian, Eskimo, or Aleut blood or other proof of

ethnicity)?

p. Native Hawaiians means any individual whose ancestors were natives,
prior to 1778, of the area which now comprises the State of Hawaii. See
13 CFR 124.3.

q. Any individual claiming as Native American must verify their

membership in a State or Federally recognized tribe. If they are not
members of either a state or Federally recognized tribe, they must supply
information based upon the preponderance of the evidence.

r. Is the economic disadvantage narrative sufficient for all individuals
claiming disadvantage?

. Are all individuals claiming disadvantaged status U.S. citizens?
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t. If the applicant concern is owned through a trust, is that trust revocable
and 1s the disadvantaged individual the grantor, the trustee and the sole
current beneficiary?

17. How Does a BOS Review and Screen the Résumés Submitted Along With an
Application?

When reviewing personal résumés for completeness during the screening process,
the BOS will review the following:

a. Are there résumés for each individual claiming disadvantaged status, as
well as for each officer, director, partner, member, key employee, and
holder of more than a 10 percent ownership interest?

b. For those individuals required to provide personal tax returns, does the
employment information on their résumés match their W-2 forms?

C. Are there any gaps in employment?

d. Is there a listing of the individual’s duties and responsibilities with the
applicant concern?

e. Does someone’s résumé reflect that he or she possesses the technical
expertise needed for this type of business?

f. Does a disadvantaged individual have the requisite managerial
experience?

g. Is clarification required regarding full time devotion by disadvantaged
individuals?

h. Does negative control exist through a non-disadvantaged individual’s

technical or managerial expertise? Please refer to 13 CFR 124.106.

1. Review major areas of study in which the disadvantaged individual has
degrees.
18. How Does a BOS Review and Screen the Business History Summary?

When reviewing the summary of an applicant’s business history for completeness
during the screening process, a BOS will verify the following:

a. Does this document reflect the business start date?

b. Does the start date correspond with the other information in the file, i.e.,
SBA Form 1010, résumés, tax returns, meeting minutes?

c. Does the history reflect changes in the legal structure of the business, if
applicable?
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Does the history reflect changes in the business focus?
Does the history reflect any major changes in ownership?
Is the business activity accurately and clearly described?

Does this description correspond with the firm’s tax information and SBA
Form 1010?

19. How Does a BOS Review and Screen the Current Financial Statements?

When reviewing an applicant’s current financial statements for completeness
during the screening process, a BOS will verify the following:

a.

b.

Are the statements no older than 90 days from date of receipt by SBA?

Are they for the full performance period (i.e., from the beginning of the
calendar or fiscal year to the ending date)?

Are profit and loss statements and a balance sheet included?

Have the statements been prepared in accordance with generally accepted
accounting principals or an accepted cash basis?

Are the aging schedules for accounts payable and receivable consistent
with the interim balance sheet?

Are any accounts payable or receivable significantly old?
Do the balance sheets balance?
Are current assets recorded properly?

If the applicant concern is a dealer, wholesaler, or supplier, does the firm
maintain any inventory?

Does the firm have fixed assets? If so, are these fixed assets recorded
properly?

Are the fixed assets reported with depreciation or at actual value?

Do the firm’s fixed assets correspond with its type of business? For
example, if the firm performs construction work does it have construction
equipment?

If there is a partner shareholder or officer loan, is there a copy of the loan
document? Is this loan reflected on the individual’s SBA Form 413,
Personal Financial Statement?

Are there loans or notes receivable from a shareholder, officer or partner?
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Has a copy of the loan or note been provided?

Does the loan reflect generally accepted repayment terms? If not, is this
item over-inflating the firm’s assets?

Does the firm have the ability to service debts?

Are there any loans that are questionable or that may raise concerns
regarding control?

Do retained earnings reconcile with previous financial statements?

Does the listed business equity match that reported on the Personal
Financial Statements of the owners?

Is the profit and loss statement correctly calculated?

Does the profit and loss statement show revenues in the appropriate
business activity?

Is “Cost of Goods Sold” included?
Are the line items properly recorded?

If there is an expense for salaries for employees, are employees listed on
SBA Form 1010?

If there is an expense for workmen’s compensation, are employees listed
on SBA Form 10107?

Is the disadvantaged individual the firm’s highest compensated officer or
employee? If not, has an explanation of the salary structure been
provided? Please see Chapter 2D for a list of questions that guide analysis
of salary, management and control.

Are there any large subcontracting expenses that appear questionable?

Does the firm appear to be in compliance with the percentage of work
requirements for its primary business?

Does the firm appear to have the necessary equipment, financial resources,
working capital, etc., to perform 8(a) contracts it may be awarded?

Are there questionable items listed on the statements, or have things
changed significantly from the previous year end statement?

Are there indications that excessive withdrawals have occurred?

Does the firm have financing by non-disadvantaged individual(s) that
would be considered critical financing? Also, is the loan payable upon
demand?
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20. How Does a BOS Review and Screen the Year End Financial Statements?

When reviewing an applicant’s year-end financial statements for completeness
during the screening process, a BOS will verify the following:

a. Are the statements in the file?

b. Are the statements for the appropriate calendar or fiscal year end?

c. Are the revenues in the same line?

d. Are there any significant changes in any categories that create a concern?
For example, have loans disappeared?

e. What pattern are the revenues, profits, and losses showing? Is there a
need to ask for clarification, such as an explanation of the reason for a
downward trend or sudden revenue drop?

f. Are there any discrepancies between the firm’s tax returns and the
statements? Are these discrepancies based on cash versus accrual? If not,
is reconciliation required? Does taking into consideration cash versus
accrual reconcile the accounts?

g. Do the balance sheets correspond with the tax return schedules? For
example, are there shareholder loans on the tax return schedules that are
not reflected on the financial statements?

h. Do the statements and corresponding tax returns reflect any conversions
from accrual to cash accounting?

21.  How Does a BOS Review and Screen the Bonding Information?

When reviewing an applicant’s bonding documents for completeness during the
screening process, a BOS will verify the following:

a.

If the applicant concern is a construction firm, has it provided bonding
information that includes its single-job and aggregate levels?

Is a minimum contractor’s bond required by the state?

Who is the indemnitor or guarantor on the bonding? Ifitis a
nondisadvantaged individual or entity, does this create a potential for
negative control?

22. How Does a BOS Review and Screen the Credit Information?

When reviewing information regarding an applicant’s line of credit for
completeness during the screening process, a BOS will verify the following:
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Have copies of all credit line agreements been provided?

Are the agreements complete?

Is the credit line exhausted? If not, how much credit is available?
Are there sufficient lines of credit to finance the firm’s operations?

Is there a guarantor on the line of credit? If the guarantor is a
nondisadvantaged individual, does this give him/her the power to exercise
control over the firm?

How Does a BOS Review and Screen the Loan Information?

When reviewing information regarding the loans held by an applicant for
completeness during the screening process, a BOS will verify the following:

a.

Have copies of all loans listed on financial statements and tax returns been
provided?

Is there a guarantor for any of the loans? If so, is the guarantor a non-
disadvantaged individual?

Are the terms of the loan problematic? For example, does the loan
agreement contain payable upon demand clauses, short repayment periods,
high interest rates, burdensome collateral requirements, etc.?

If there are shareholder loans to or from the firm, are these loans reflected
on the relevant individuals’ Personal Financial Statements?

How Does a BOS Review and Screen the Individual Tax Returns?

When reviewing the individual tax returns for completeness during the screening
process, a BOS will verify the following:

a.

Does the application include complete, personal Federal tax returns for the
two most recent periods from all required individuals? (Returns are
required from each person claiming disadvantaged status, as well as from
each officer, director, general partner, managing member, and holder of
more than a 10 percent ownership interest.)

Are any of the individuals who are required to submit personal income tax
returns married? If so, did they file jointly with their spouses? If they are
married and filed separately, did they also provide copies of their spouses’
tax returns?

Do the W-2 forms add up to the reported wages?

Are all schedules and attachments included?
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Do the tax returns verify or contradict a claim of full-time devotion to the
business by one or more disadvantaged individuals? For example, does
the return indicate wages not contained on tax return or W-2 forms,
foreign income tax credit or is there a “Schedule C” or “Schedule E” that
would call into question a disadvantaged individual’s full-time devotion or
indicate outside business interests?

If any of the disadvantaged individuals have outside employment or
outside business interests, did they submit information reflecting the
nature of the outside employment and its anticipated duration?

Do the tax returns show that a disadvantaged individual receives the
highest compensation from the firm?

Has a properly completed IRS Form 4506T (Request for Copy or
Transcript of Tax Form) been provided for all individuals required to
submit personal income tax returns?

Is the signature date on the IRS Form 4506T within the 60-day limitation
set by the IRS?

25. How Does a BOS Review and Screen the Firm’s Tax Returns?

When reviewing the applicant concern’s tax returns for completeness during the
screening process, a BOS will verify the following:

a.

Has the applicant concern provided complete copies of its Federal
business tax returns for the last three years? (Or, if the firm is a sole
proprietorship, has the owner submitted his or her Schedule C for the last
three years?)

Have all schedules and additional statements been included?
Are there any questionable items on the schedules or statements?

Do the returns indicate that the firm has been operating in its primary
industry for at least two years?

Does the tax information correspond with the business financial
statements for the same period?

Can the wages of disadvantaged owners, officers or partners be verified, if
applicable?

Does the ownership percentage information correspond with the
ownership percentages on SBA Form 1010 as well as with the stock
certificates, partnership agreement or operating agreement?
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If the firm is an S Corporation or partnership, has it provided copies of all
its Schedule K-1s?

Has the applicant concern provided a properly completed IRS Form
4506T? If so, is the signature date on this form within the 60-day
limitation set by the IRS?

What do the trends indicate?

26. How Does a BOS Review and Screen the Bank Signature Card?

When reviewing the applicant concern’s bank signature cards for completeness
during the screening process, a BOS will verify the following:

a. Is the card for the BUSINESS bank account as opposed to a personal bank
account?

b. Does it reflect the appropriate name, legal structure, EIN number, and
address of the applicant concern?

c. Do the business’ financial statements reflect more than one account? If
so, have all signature cards been provided?

d. Does a non-disadvantaged individual have unlimited signing authority?

e. Do the disadvantaged individuals have unrestricted access to the bank
account?

f. Do signature titles correspond with other information? For example, is
disadvantaged Mr. X listed as the President on SBA Form 1010, while the
signature card lists Mr. X as the Vice President and non-disadvantaged
Ms. Y as the President?

g. Are there any limitations on signing authority? For example, are two
signatures required for anything over a certain dollar level?

27.  How Does a BOS Review and Screen the Business Licenses?

When reviewing the applicant concern’s business licenses for completeness
during the screening process, a BOS will verify the following:

a.

Are copies of all the required licenses provided (e.g. city, county, and state
business licenses, etc.)?

Are there any zoning issues that may create a problem?
Are the licenses specific to the firm’s business?

Are licenses provided for all business locations?
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Whose name is on the license? If a non-disadvantaged individual holds
the license, this may raise control issues.

Does the business location covered by the license correspond with the
address on the SBA Form 1010? If not, is the license non-transferable?

Who is the business owner on the license?

Are the licenses current or expired?

28. How Does a BOS Review and Screen the Special Licenses?

When reviewing the special licenses for completeness during the screening
process, a BOS will verify the following:

a.

Is any special licensing required for the industry in which the firm
operates, such as a contractor’s license, professional certification, or EPA
licensing? If so, has this licensing requirement been verified and met?

Have copies of all the required special licenses been provided?

Do the résumés or SBA Form 1010 refer to any licenses that have not been
provided?

Who is listed on the license? Who is the qualifier? Are there any
concerns regarding potential control by non-disadvantaged individuals?

If the license is not transferable, does it list the appropriate individuals and
address?

Are the licenses current or expired?

If the firm is in the sales industry, has it provided a copy of its resale
license, seller’s permit or state sales tax permit? Does this license or
permit correspond to the correct location, legal structure, and business
activity of the firm?

29. How Does a BOS Review and Screen the Fictitious Business Name
Statements?

When reviewing the fictitious business name statements for completeness during
the screening process, a BOS will verify the following:

a.

b.

Was a fictitious name statement filed with the city, county, or state, if
appropriate?

Did a disadvantaged individual file the statement?
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How Does a BOS Review and Screen the Management and Consulting
Agreements or Contracts?

When reviewing the management and consulting agreements a firm has entered
into for completeness during the screening process, a BOS will verify the
following:

a.

b.

Have copies of any agreements been provided?

Do the agreements raise any concerns that need to be addressed? For
example, is there an employment agreement involving consultant fees that
exceed the amount of compensation paid to the disadvantaged owner?

If a representative or outside consultant prepared the application, has a
copy of the consultant’s agreement been provided? If so, is the agreement
in compliance with the 8(a) requirements regarding payments, fee
structure, and contingency fees?

How Does a BOS Review and Screen SBA Form 413 (Personal Financial
Statement)?

a.

When reviewing an individual’s personal financial statement for
completeness during the screening process, a BOS will verify the
following:

(1) Has a completed statement been provided for each individual
claiming disadvantaged status? If any of these individuals are
married, have they submitted separate forms for their spouses?

(2) If the individual filing a Personal Financial Statement is married,
are his or her assets and liabilities properly divided? Does the
division of assets and liabilities correspond with any pre- or
postnuptial agreements? Have copies of these agreements been
submitted?

3) If the individual is married and resides in a community property
jurisdiction (Arizona, California, Guam, Idaho, Louisiana, Nevada,
New Mexico, Puerto Rico, Texas, Washington and Wisconsin),
have all of his or her community property assets and liabilities
been halved accordingly? Does the division of assets and
liabilities correspond with any pre- or postnuptial agreements?
Have copies of these agreements been submitted? Has a
transmutation agreement, or other acceptable evidence, been
provided?

4) Is the date on the first page of SBA Form 413 within 30 days of
SBA’s receipt of the application?
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Is the individual’s Personal Financial Statement signed and dated
and does it include his or her social security number?

Are the “Assets” and “Liabilities” columns totaled properly, and is
the individual’s net worth correctly computed?

The BOS needs to be mindful of the amounts in the various
categories of assets and liabilities, making sure there is an
appropriate corresponding asset and liability. For example, if there
is a mortgage on real estate, there should be a corresponding asset
for real estate.

Do the cash and savings listed on the statement correspond with
the Schedule B interest earnings shown on the individual’s most
recent tax return? If the firm is an 1120S, cash assets for the
applicant firm should not be included on the SBA Form 413. If
amounts appear significant, this may be an indication that assets
for the business have been co-mingled on the form.

Does the Schedule B of the most recent tax return reflect dividend
income? If so, does the individual’s Personal Financial Statement
show corresponding investment assets?

If the tax returns reflect any outside business holdings (e.g. in the
Schedule B, C or E), are these holdings reported on the Personal
Financial Statement?

Do personal tax returns contain any reported foreign income
credits? Is there a corresponding asset reflected on the individual’s
Personal Financial Statement?

Is the cash surrender value of the individual’s life insurance policy
appropriately listed on his or her Personal Financial Statement? If
other than term.

Are all assets properly reported and valued?
Do any assets appear to be undervalued or unreported?

Has each individual owner reported his or her share of equity in the
applicant concern in the appropriate place on the Personal
Financial Statement?

If the applicant concern is a corporation, has the individual’s stock
information been listed in Section 3?

Does the individual have IRS debt or Federal student loan debts?
If so, has a repayment plan for IRS debts been provided along with
evidence of current compliance with this plan?
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Does Section 1 reflect all of an individual’s income (rental, wages,
401(k)s, retirement benefits, IRAs, efc.)? Does this amount
correspond with what is reported on the individual’s personal tax
returns?

Has the primary residence been listed. Compare the most recent
tax return personal address with the addresses listed in section 4 to
ensure that the applicant has included the primary residence. Is the
address listed the same as the address where they claim to reside, if
not a deduction for the equity in the residence may not be
applicable.

Does the information listed in the “Notes Payable to Banks and
Others” line item equal the “Current Balance™ listings in Section
2?

Does Section 4 include all of the individual’s property holdings
and does the amount paid in property taxes shown on tax returns
correspond with the value noted for the property?

Are the second mortgages (if any) correctly listed in Section 4 with
the corresponding property for correct valuation of equity?

If Schedule E reflects rental income, are the rental properties
included in Section 4? Conversely, are all rental properties in
Section 4 also shown on the most recent Schedule E?

Does Section 5 include personal assets such as furniture, jewelry,
clothing, etc.?

Do the amounts reported in Sections 2 through 8 correspond with
the amounts listed in the assets and liabilities columns?

If an individual is claiming disadvantaged status, does his or her
adjusted net worth exceed $250,000?

Have business and personal items been co-mingled? Can the
individual’s actual net worth be determined?

If the business financial statements or business tax returns reflect a
shareholder’s or officer’s loan to the company, is it reported on the
relevant individual’s Personal Financial Statement as a receivable?

If an individual has an obligation that is payable to the business, is
it listed as debt on his or her Personal Financial Statement?
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(30) Do any of the liabilities appear to be contingent, such as personal
guaranty for debts owed by the applicant concern? If so, are they
listed in Section 1 of the form under contingent liabilities?

b. Checklist for Evaluating Economic disadvantage
(1) SBA Form 413 should contain information no older than 30 days.

(2) If the applicant is married, ensure his/her spouse submits a separate
SBA Form 413.

(a) If the applicant resides in a community property state, all
community property items should be halved unless a
separate property agreement has been executed or pre or
post nuptial agreements have been provided.

(b) If applicants reside in a non-community property state,
ensure that the SBA Form 413s reflect each individual’s
respective assets and liabilities. Jointly owned items
should be halved accordingly.

3) There should be no co-mingling of personal and business items.
High accounts payable, ownership of business equipment, or
business line of credit, etc., may be an indication that there is co-
mingling of items.

(4) Compare the taxable interest recorded on the tax return,
specifically, the Schedule B, with the savings and bank holdings
reflected on the SBA Form 413. For example, do the amounts
noted on the Cash on hand and in Banks and on the Savings
Account lines of the SBA Form 413 seem appropriate given the
interest income earned at the prevailing interest rate? If the
amounts do not appear reasonable, investigation is needed. Did the
applicant transfer funds to a third party? Were funds injected into
the applicant firm? For verification, copies of bank statements
may be requested.

(5) Personal tax returns can be used to assess whether an applicant has
transferred assets. For instance, if the 1999 tax return, specifically
the Schedule E, indicates ownership of a rental property, and the
2000 tax return does not indicate sale of the property, then the
asset may have been transferred. An investigation is needed.

(6) Assets, such as stock or rental property, that generate income will
be reflected on the personal tax returns. Therefore, the assets on
the SBA Form 413 should reconcile with the tax return. Capital
gains are reported on the Schedule D, and income from real estate
is noted on the Schedule E. Ensure the assets are reflected
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accordingly on the SBA Form 413. If the applicant claims real
estate has been sold, request a copy of the sale agreement. The
sale agreement will provide information regarding the sale
proceeds.

(7) If the applicant owns real estate property, review Schedule A or E
(Since the taxes paid on a rental may be reflected in the Schedule
E) of the tax return to verify the amount of real estate taxes paid.
This is to ensure that real estate property has not been undervalued.

(8) BOS may need to question whether Section 4 of the SBA Form
413 contains total or halved values. Section 4 should reflect total
values, while the Real Estate line of the Assets column and the
Mortgages on Real Estate line of the Liabilities column should
reflect halved values. In addition, second mortgages should be
reflected in Section 4 under the applicable property holding. This
will impact the calculation for residential equity.

9) If applicable, the personal tax return will indicate ownership of
retirement assets, such as IRA accounts, pension plans, etc. The
BOS should review lines 15a and 16a of the tax return, and the W2
forms to verify ownership of these assets. The W2 forms may also
reflect deferred compensation plans which would indicate some
type of retirement program. The IRA and Other Retirement
Account line of the SBA Form 413 indicate the current account
balance of the retirement accounts. Obtaining statements may be
necessary to verify current account balance of retirement accounts.
See In the Matter of: Information Sciences Corp., SBA No. MSB-

563 (1996).

(10)  Ownership of all outside businesses should be included on the
SBA Form 413, either in Section 3 or Section 5, depending on their
legal structure. The value of each outside business should also be
verified against the business financial statements and business
returns. If applicable, the personal tax returns generally indicate
ownership of an outside business on the Schedule C (sole-
proprietorship) or E (partnership, limited liability company, S-
corporation). However, ownership in a C-corporation will not be
reflected on the personal tax return. Dividend reported on the
Schedule B may also indicate ownership in an outside business.

(11)  Review the business tax returns and financial statements to verify
the existence of shareholders’ loans. If applicable, the SBA Form
413 should reflect the shareholders’ loan on the Accounts and
Notes Receivable line. On any outside business holdings or
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affiliate firms if there are loans to the business from the owner, are
these reported as notes receivables™?

(12)  Check debt from banks, finance companies, etc., which are listed
in Section 2 and/or 7. If large, obtain additional information.
What were the funds used for? If applicable, ensure the asset(s)
associates with the debt is included on the SBA Form 413.

(13)  Ensure contingent liabilities are not included in the Liabilities
column.

(14) SBA Form 413 should include the business equity amount in
Section 3 or 5 depending on the firm’s legal structure.

32. How Does a BOS Review the Partnership Agreement?

When reviewing an applicant concern’s Partnership Agreement for completeness
during the screening process, a BOS will verify the following:

a.
b.

C.

Was a current partnership agreement provided?

Is a disadvantaged individual listed as the managing partner?
Does the ownership structure comply with the 8(a) criteria?
Does distribution of profits comply with the 8(a) criteria?

Is there anything in the agreement that may affect ownership, control or
management, efc.?

When did the partnership begin? If it has changed, have copies of the
original agreement and all subsequent changes been provided?

Is the agreement properly signed and dated by the partners?

33. How Does a BOS Review the Articles of Organization?

When reviewing an applicant Limited Liability Company’s Articles of
Organization for completeness during the screening process, a BOS will verify the

following:

a. Were the articles and all amendments provided?

b. Were these articles and amendments filed with the state?

c. Is there a filing stamp or receipt of filing? If not, was evidence of filing

with the state submitted?
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34. How Does a BOS Review the Operating Agreement?

When reviewing a Limited Liability Company’s Operating Agreement for
completeness during the screening process, a BOS will verify the following:

a. Is each member and respective ownership interest identified?

b. Is a disadvantaged individual listed as the managing member?

C. Does the ownership structure comply with the 8(a) criteria?

d. Does the distribution of profits comply with the 8(a) criteria?

e. Is there anything in the agreement that affects ownership, control and

management, etc.?

f. When did the Limited Liability Company begin? If it has changed, have
copies of the original and the subsequent changes to the agreement been

provided?
g. Have all members signed the agreement?
35. How Does a BOS Review the Articles of Incorporation?

When reviewing an applicant corporation’s Articles of Incorporation for
completeness during the screening process, a BOS will verify the following:

a. Have the articles and all amendments been provided?
b. Were these articles and amendments filed with the state?
c. Is there a filing stamp or receipt of filing? If not, was evidence of filing

with the state submitted?

d. Does the number of authorized shares correspond with the information
listed on the stock certificates?

e. Is the number of authorized board members included in the articles? If so,
and if it has changed, were copies of the amendments changing the articles
filed with the state?

f. Is there more than one kind of stock (e.g. Preferred/Common,
Voting/Nonvoting)?
g. Is the company name the same or are there any amendments or d.b.a.

(“doing business as”) filings?
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36. How Does a BOS Review the Bylaws?

When reviewing an applicant corporation’s bylaws for completeness during the
screening process, a BOS will verify the following:

a. Are the bylaws, including all amendments, complete?
b. Are they signed?
C. Are there any supermajority voting requirements?

d. Does the structure of the board of directors comply with state law and the
Articles of Incorporation? If not, are there copies of any amendments
changing the structure?

e. How many directors are authorized? Has the correct number been elected
and accounted for?

f. Do the authorized officer positions correspond with the titles and positions
currently filled? For example, is one person the CEO and another the
President, despite the fact that the corporate bylaws only authorize the
office of President

g. Is the distribution of profits in compliance with 8(a) criteria?

37. How Does a BOS Review the Shareholder Meeting Minutes?

When reviewing an applicant corporation’s shareholder meeting minutes for
completeness during the screening process, a BOS will verify the following:

a. Have the meeting minutes electing the board of directors for the last two
years been provided?

b. Does the board structure comply with the corporate bylaws?
c. Have the most recent shareholders meeting minutes been provided?
d. Are there discussions of loans or business arrangements that cause

concerns about control, affiliation, etc.?

38. How Does a BOS Review the Board of Directors Meeting Minutes?

When reviewing an applicant corporation’s Board of Directors meeting minutes
for completeness during the screening process, a BOS will verify the following:

a. Have the meeting minutes for the last two years been provided?

b. Do the minutes reflect the election of corporate officers?
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Have copies of all bylaw amendments been provided? For example, if the
number of directors was reduced, is there a copy of the amendment
reducing the board in the meeting minutes?

Has a copy of the resolution to seek 8(a) status been provided?

Are there any concerns regarding control by non-disadvantaged
individuals? For example, did a non-disadvantaged owner recently hold
the office of President, or has control of the firm been otherwise
transferred within the last two years?

Are there any other troubling issues or concerns? For example, is there a
discussion in the meeting minutes of a merger, acquisition or joint venture
that is not presented in the application or any other issue that may cause
problems with control or ownership?

Do meeting minutes reflect stock options? If so, has a copy of the stock
option plan been provided?

Have any stock options been exercised? Do the disadvantaged individuals
still own 51 percent of the firm treating unexercised options held by non-
disadvantaged individuals as exercised?

39.  How Does a BOS Review the Stock Certificates and Stock Ledger?

When reviewing an applicant corporation’s stock certificates and stock ledger for
completeness during the screening process, a BOS will verify the following:

a.

Have copies of the front and back of all stock certificates been provided?
Are stock certificate numbers legible?

Has a copy of the stock ledger or register been provided?

Do the stock certificates and the ledger information correspond with other
ownership information in the file (e.g., the SBA Form 1010, corporate tax
returns, Personal Financial Statement, ezc.)?

Have the stock certificates been properly issued (e.g. do they comply with
the bylaws, have they been signed, is the number of shares noted in upper
right hand corner, etc.)?

Has majority stock ownership been transferred from a non-disadvantaged
individual to a disadvantaged individual within the last two years? If so,
did this transfer comply with the 8(a) criteria?

Do disadvantaged individuals own at least 51 percent of the aggregate of
all outstanding shares of stock and at least 51 percent of all voting stock?
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40. How Does a BOS Review the Certificate of Good Standing?

When reviewing an applicant corporation’s certificate of good standing for
completeness during the screening process, a BOS will verify the following:

a.

Is the certificate current or has it been issued within the most recent year
end or fiscal year end filing?

Does the certificate reflect the corporate name?
Was the certificate issued by the state of incorporation?

If the firm was incorporated outside the state where its corporate
headquarters is located, is there a foreign corporation certification from
the headquarters state?

If the firm operates in more than one state, are there current certificates of
good standing and foreign corporation certificates for these other states?

41. How Does a BOS Review the Materials Regarding Size and Affiliation?

When reviewing the size and affiliation data for completeness during the
screening process, a BOS will verify the following:

a.

Do any documents in the application file indicate that the firm may have
affiliates? If so, has any information been provided on these possible
affiliates?

Including affiliates, is the firm within size requirements?

Do affiliated firms have an inappropriate amount of control over the
applicant?

Does any disadvantaged manager work for an affiliated firm (other than a
wholly owned subsidiary of the applicant concern) and does this raise
concern regarding his or her full-time devotion to the applicant concern?

If there are affiliates, has each affiliate provided tax returns and financial
statements?

42. How Does a BOS Review the Contracts Held by the Applicant Concern?

When reviewing an applicant concern’s contracts and agreements for
completeness during the screening process, a BOS will verify the following:

a.

If the firm has not been in business for two years, did it provide
information on the contracts it holds, including copies of the contracts and
letters of reference from its clients, to evidence a successful track record
of performance?
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b. Have any letters been included from potential clients pledging contract
support?

43. What Other Information Must the BOS Review?

When reviewing an application package during the screening process, a BOS will
make the following additional inquiries:

a. Have there been any personal or business bankruptcies? If so, has
information on the current status of this bankruptcy been provided
(including bankruptcy discharge documentation)?

b. Does the firm or any of its principals have tax liens against them? If so,
has all necessary information been provided regarding these liens? How
significant are the liens?

C. If a disadvantaged owner is married and resides in a community property
jurisdiction, has he or she provided a transfer of community property
interest agreement? Is the agreement notarized and does it transfer a
sufficient percentage to allow for at least 51 percent unconditional
ownership by disadvantaged individuals?

d. Is the applicant concern a franchise? If so, has a copy of the franchise
agreement been provided? Is there undue control of the applicant by the
franchisor? Is the franchise listed on SBA’s Franchise Registry?

e. Does the firm appear to be a broker (i.e. does the firm merely distribute
products manufactured by other firms without adding any value to these
products and without taking possession of the goods as inventory or
handling them with its own equipment or facilities)?

f. Has any individual claiming disadvantaged status transferred assets to an
immediate family member, or a trust benefiting an immediate family
member, within the last two years? If so, is there an explanation of the
transfer with supporting documents? Does the purpose of the transfer
comply with the program criteria? (See 13 CFR 124.104(c)(1).)
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CHAPTER 2C: THE APPLICATION REVIEW PROCESS

1. Who Is Responsible for the Initial Processing of Applications for 8(a)
Business Development (8(a) BD) Program Eligibility?

a. For all applicants except for those concerns owned by Alaska Native
Corporations (ANCs), the Business Opportunity Specialist (BOS) in the
Office of Certification and Eligibility (OCE)/ Central Office Duty Station
(CODS), serving the territory where the applicant's principal place of
business is located, reviews (processes) an 8(a) application to determine if
it satisfies the relevant program criteria. SBA Form 1010 designates the
territories served by each CODS.

b. For applicant concerns owned by ANCs, the Alaska District Office
reviews (processes) an 8(a) application no matter where the applicant’s
principal place of business is located. NOTE: Unless otherwise specified,
all references to CODS in this chapter include the Alaska District Office.

C. Upon completion of screening and the decision to accept an application
for processing, the CODS or Alaska District Office must immediately
enter the acceptance date in the Certification Tracking System (CTS).

2. What Information and Criteria Must the BOS Consider When Conducting
an Eligibility Review?

When reviewing an application for program eligibility, the BOS must examine
and evaluate the entire application. The BOS’s review must address all issues of
8(a) BD program eligibility.

3. How Long Does SBA Have to Review (Process) an Application for Program
Eligibility?

For all applicants, the SBA has 90 days to process an application and issue a

decision letter to the applicant. This 90 day period includes processing times for
the CODS and OCE.

4. How Much of the 90 Day Processing Period Does the CODS Have to Review
an Application?

The CODS must review and evaluate all submitted eligibility application material
within 80 calendar days after accepting a completed application package. It must
recommend approval or denial on SBA Form 1392, BOS Analysis Form, and
clearly show the rationale for the recommendation. This 80 calendar day period
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includes 10 days allowed for review by the CODS chief. The Office of General
Counsel will be allowed 3 working days for reviews.

5. Can the CODS Request Additional Information After an Application Has
Been Accepted for Processing?

a. If, during the eligibility review process, the CODS determines that an
application is incomplete, the BOS may request additional information or
clarification from the applicant. The BOS must send this request for
supplemental information to the applicant via e-mail, fax, or first class
mail. The applicant must provide the requested information within five
(5) calendar days of its receipt of the request for supplemental
information. The BOS must inform the applicant that its failure to timely
submit additional information may force SBA to conclude that it is not
eligible for participation in the 8(a) BD Program.

b. A request for additional information does not stop the 80 day processing
clock. As a result, once the requested information is provided, the case
may require priority handling in order for the CODS to complete the
eligibility review within the 80 day period.

6. Is a BOS Required to Fully Process an Application That Appears to Be
Obviously Ineligible for the Program?

The BOS must conduct a complete review and analysis of each application and
address all eligibility areas even if an application appears to be obviously
ineligible due to the firm’s failure to satisfy threshold matters such as the size or
citizenship requirements. Although the reasons for declining an application may
appear obvious and clear-cut, an applicant may be able to overcome these reasons
upon reconsideration. Because an applicant may typically submit only one
request for reconsideration, it is essential that the BOS address all of the eligibility
requirements during the original eligibility review so that the applicant knows
what steps it needs to take in order to correct each of its eligibility problems.

7. When Are Legal Reviews Required for an 8(a) Application?

a. The CODS must obtain a legal review for all proposed decline decisions,
except those decisions based solely on the two-year rule and/or potential
for success, and all proposed decisions on applications involving non-
designated group members, Indian tribes, NHOs, and CDCs. Counsel to
the CODS performs this legal review and issues an opinion regarding the
legal sufficiency of the proposed decision.

b. The Alaska District Office must obtain a legal review for all applications
involving concerns owned by ANCs. Counsel performs this legal review
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and issues an opinion regarding the legal sufficiency of the proposed
decision.

C. In all other cases, the CODS and OCE have the discretion to seek legal
review of proposed decisions on applications or related documentation.

d. The request for a legal review does not extend the time frames for review
by the CODS, Alaska District Office or OCE.

8. What Role Does the Chief of the CODS Play in the Review Process?

a. After a BOS has finished reviewing an application, the BOS will submit
the case file, a signed summary memorandum and signature sheet, the
BOS Analysis Form, Financial Spreadsheet with RMA comparisons and a
decision letter, to the Chief for review. The application package must
clearly present the recommendations and identify any noteworthy issues or
concerns. The Chief will examine each section of the BOS analysis and
decision letter to verify that the BOS has taken all required steps and
properly applied all regulations.

b. After the Chief completes this examination, he or she will return the case
file and attachments to the BOS along with any applicable comments and
recommendations.

0. What Happens After the Reviewing BOS Receives an Application Back From

the Chief?

a. After receiving the Chief’s comments, the BOS will make any
changes/corrections to the analysis or decision letter requested by the
Chief.

b. After the BOS analysis and decision letter have been cleared by the CODS
Chief, the Chief will sign the summary/signature sheet and return the case
file to the processing BOS. The BOS will transmit electronic copies of the
BOS Analysis Form, memorandum and signature sheet, and the decision
letter to the OCE via e-mail to the community email address.

C. The BOS will enter the date the CODS transmitted the BOS analysis
Form, memorandum and signature sheet, and decision letter to the OCE
into the CTS.

EFFECTIVE DATE: July 20, 2004 Page 45



80053

10. What Does the Division of Program Certification and Eligibility Do After It
Receives an Application File From the CODS or the Alaska District Office
(for ANC-Owned Concerns)?

a. Upon receiving the BOS Analysis Form, summary and signature sheet and
decision letter, from the CODS or the Anchorage District Office, the OCE
will enter the date of receipt into the CTS. The Office Certification and
Eligibility will then review the application and forward it to the AA/BD
for final decision.

b. If legal review of the case is required or desired, the OCE will submit
copies of all relevant documents (including its recommendations and
comments) to the Office of General Counsel. The transmission of an
application package to the Office of General Counsel for legal review does
not stop the processing clock.

11. Who Is Responsible for Making the Final Determination as to Whether an
Applicant is Eligible for Participation in the 8(a) BD Program?

a. The ultimate responsibility and authority for deciding whether to accept or
decline an application rests with the AA/BD. Although the AA/BD may
draw upon the policy recommendations and legal opinions presented by
other SBA personnel when making his or her decision, decision-making
authority over 8(a) applications is vested solely in the AA/BD.

b. The AA/BD will make his or her decision within 5 days of receiving the
OCE’s recommendation. Once the AA/BD has made his or her decision
regarding the applicant’s eligibility, he or she signs the decision letter and
returns it to the OCE.

12. What Does the OCE Do After Receiving the AA/BD’s Decision?

a. If the application has been approved, the OCE must send the approval
letter to the applicant by certified mail, return receipt requested, along
with two copies of the Participation Agreement (Federal Express or other
commercial delivery methods may be used if appropriate delivery tracking
systems are in place). The approval letter will instruct the applicant to
immediately sign and return one copy of the Participation Agreement to
the District Office where the applicant’s principal place of business is
located. The OCE will also fax a copy of the signed and dated approval
letter to the processing office.

b. If the application has been declined and the applicant has a right to submit
an appeal to Office of Hearings and Appeals (OHA), the OCE must send
the decline letter to the applicant by overnight courier unless it is in an
area not served by courier services in which case the OCE must send the
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decline letter by certified mail, or other return receipt verification. If the
application is rejected and the applicant has no appeal right, the final
decline letter may be sent by first class mail. The decline letter must
clearly explain the reason(s) for decline, including a direct reference to
those provisions of the regulations that the applicant has failed to satisfy.
The letter must also inform the applicant of its right to request a
reconsideration and, if applicable, an appeal of the AA/BD’s decision to
the Office of Hearings and Appeals, and must briefly describe the
procedures the applicant must follow in order to exercise these rights, as
prescribed in 13 CFR part 134.

C. The OCE will enter the AA/BD’s decision into the CTS and fax a copy of
the signed and dated decision letter to the processing office.

Does the OCE Have Any Reporting Requirements?

Public Law 100-656, §408, requires the OCE to maintain a data file of all firms
approved during each fiscal year. This file will include the average personal net
worth of individuals who own and control each concern and the dollar distribution
of personal net worth, at $50,000 increments, of all such individuals found to be
socially and economically disadvantaged.

After the CODS Receives Notice of the AA/BD’s Decision From the OCE,
What Happens to the Application Case File?

The CODS will place a copy of SBA Form 1392, copies of any separate
memoranda related to the eligibility recommendations or final action, and a copy
of the decision letter in the application file (and place copies of the same material
in its case reading file). If the application is approved, the CODS will forward the
complete file to the ADD/8(a)BD in the District Office where the applicant’s
principal place of business is located. If the application is declined, the CODS
will store the file in its file room for archives and eventual disposal.
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CHAPTER 2D: DETERMINING INDIVIDUAL AND BUSINESS
ELIGIBILITY

1. What General Requirements Must an Applicant Concern Meet in Order to
Be Eligible for the 8(a) Business Development (8(a) BD) Program?

The general requirements for program eligibility include: social disadvantage,
economic disadvantage, ownership, control and management, size, character,
potential for success, and U.S. citizenship. For Office of Hearing and Appeals
(OHA) interpretations of social disadvantage, economic disadvantage, ownership,
control and management, please see their decisions at
http://www.sba.gov/oha/appeals.html#new.

2. How Does SBA Define Socially Disadvantaged Individuals?

a. Socially disadvantaged individuals are those who have been subjected to
racial or ethnic prejudice or cultural bias within American society because
of their identities as members of groups and without regard to their
individual qualities. See 13 CFR 124.103(a).

b. An individual who uses his or her social-disadvantage eligibility to qualify
a business for the 8(a) BD Program is no longer treated as disadvantaged
for future applications.

3. How Does the BOS Determine Social Disadvantage?
a. Members of designated groups.

(1) If an individual is a member of a group designated by SBA as
socially disadvantaged [i.e., Black Americans, Hispanic
Americans, Native Americans (including American Indians,
Eskimos, Aleuts and Native Hawaiians), Asian Pacific Americans,
and Subcontinent Asian Americans], there is a rebuttable
presumption that the individual is socially disadvantaged. In the
absence of evidence to contradict this presumption, the BOS must
find the individual to be socially disadvantaged. Note: SBA has
defined “Hispanic American” as an individual whose ancestry and
culture are rooted in South America, Central America, Mexico,
Cuba, the Dominican Republic, Puerto Rico, or the Iberian
Peninsula, including Spain and Portugal.

(2) If a BOS has reason to question whether an individual holds
himself or herself out as a member of a designated group, the BOS
must require the individual to provide credible evidence that the
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individual, in fact, holds himself or herself out as a member of the
group and that others identify him or her as belonging to that
group. For example, individuals who claim disadvantaged status
as Native Americans may establish their membership in that
designated group by providing a copy of their tribal card or
certification from an ANC. An individual is not a member of a
designated group merely because he or she was born in the
particular region typically associated with members of that group.
In addition, if an individual is claiming disadvantaged status as a
Native American and they are not members of a State or Federally
recognized tribe they must make a case based upon the
preponderance of the evidence.

b. Individuals not members of designated groups. If an individual claiming
social disadvantage is not a member of a group designated by SBA as
socially disadvantaged, the BOS must examine all the evidence of social
disadvantage presented by the individual to determine if the individual has
established all of the elements of social disadvantage by a preponderance
of the evidence.

(1) “Preponderance of the Evidence” standard. This standard requires
the individual to present evidence of greater weight or more
convincing effect than the evidence in opposition to it. The Office
of Hearings and Appeals has held that an individual’s statements
claiming discrimination are, by themselves, sufficient to establish
social disadvantage if uncontradicted by other evidence unless the
statements are inherently improbable, inconsistent, lacking in
sufficient detail or conclusory or if the individual fails, without
sufficient explanation, to provide apparently available evidence to
support the claim. See In the Matter of Bitstreams, Inc., SBA No.
122 (1999). The individual is not required to corroborate
statements of discrimination with independent evidence, but may
strengthen a case that would otherwise inadequately demonstrate
discrimination by submitting information such as statements or
affidavits from third parties, court or administrative findings,
documentation relating to rejected contracts (i.e., bid abstracts,
solicitations, and other typical contract correspondence), or payroll
and personnel records. A decline letter must clearly state why
SBA believes that statements are inherently improbable,
inconsistent, conclusory or lacking detail or what apparently
available evidence has not been submitted by the individual. See
In the Matter of Woroco International, SBA No. BDP-174 (2002).

(2) Common elements of social disadvantage.
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(a) Objective Distinguishing Feature. In order to conclude that
an individual who is not a member of a designated group is
socially disadvantaged, the BOS must verify that the
individual possesses at least one objective distinguishing
feature that has contributed to his or her social
disadvantage. This feature may take one of many forms,
including race, ethnic origin, gender, physical handicap, or
long-term residence in an environment that is isolated from
mainstream America (e.g. a Hasidic Jewish enclave or
Amish community).

(b) Chronic and Substantial Discrimination — The BOS must
also review the information provided in order to determine
if the individual has personally suffered recurring (chronic)
episodes of discrimination. This discrimination must be
substantial or serious in nature and must have stemmed
from circumstances beyond the individual’s control.
General patterns of discrimination against a non-designated
group or statistics showing that businesses owned by
members of a particular non-designated group are
chronically underrepresented in a given industry may be
used to provide additional support for an individual’s claim
of social disadvantage, but do not alone establish
discrimination since they do not reflect personal
experiences of discrimination encountered by the individual
claiming social disadvantage. Further, this discrimination
must have occurred within American society, not in other
countries.

(©) Negative Impact on Business Opportunities. The BOS
must also verify that the discriminatory treatment the
individual received has had a negative impact upon his or
her business opportunities. In determining whether this
type of negative impact has occurred, the BOS must
consider the individual’s education, employment, and
business history. It is not necessary for an individual to
present evidence of social disadvantage in all three of these
areas. Rather, the BOS must look to the totality of the
circumstances in order to determine whether the individual
has suffered discrimination in his or her efforts to enter into
or advance in the business world. If an individual presents
credible, preponderant evidence of social disadvantage in
one of the three stipulated areas but offers no evidence in
the other two, the totality of the circumstances test may still
be satisfied. Individuals who can show social disadvantage
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in all three areas may not have to present evidence that is as
weighty as those who can only show such disadvantage in
one or two areas. The Office of Hearings and Appeals has
held that two instances of discrimination in one area were
sufficient to establish social disadvantage in several cases.
Note the case-by-case weighing of evidence in the social
disadvantage determination as illustrated in the following
OHA decisions: In the Matter of D.L. King & Associates,
Inc., SBA No. BDP-177 (2002), affirmed after remand,
SBA No. BDP-189 (2003); In the Matter of Woroco
International, SBA No. BDP-174 (2002); In the Matter of
Custom Copper & Slate, Ltd., SBA No. BDP-60, dismissed
after remand, SBA No. BDP-162 (2001); and In the Matter
of Bitstreams, Inc., SBA No. MSB-615 (1998), affirmed
after remand, SBA No. BDP-122 (1999).

(1) Negative Impact on Education. If an individual
who is not a member of a designated group claims
that he or she has experienced social disadvantage
in the area of education, the BOS must examine the
evidence presented to determine if the individual
has suffered any of the following forms of
discrimination: Denial of equal access to
institutions of higher learning; exclusion from social
or professional association with students or
teachers; denial of educational honors rightfully
earned; and/or social patterns or pressures that
discouraged the individual from pursuing a
professional or business education.

(i1) Negative Impact on Employment. If an individual
who is not a member of a designated group claims
that he or she has experienced social disadvantage
in the area of employment, the BOS must examine
the evidence presented to determine if the
individual has suffered any of the following forms
of discrimination: unequal treatment in hiring,
promotions, or other aspects of professional
advancement; unequal treatment in the receipt of
pay, fringe benefits, or other terms and conditions
of employment; retaliatory or discriminatory
behavior by employers; and/or social patterns or
pressures that channeled the individual into non-
professional or non-business fields.
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Negative Impact on Business History. If an
individual who is not a member of a presumed
group claims that he or she has experienced social
disadvantage in the area of business history, the
BOS must examine the evidence presented to
determine if the individual has suffered any of the
following forms of discrimination: unequal access
to credit or capital, or the acquisition of credit or
capital under commercially unfavorable
circumstances; unequal treatment in obtaining
opportunities for government contracts or other
work; unequal treatment by potential customers or
business associates; and/or exclusion from business
or professional organizations.

c. The CODS’ or Alaska District Office’s evaluation of the claim of social
disadvantage submitted by an individual who is not a member of a
designated group must be recorded on the Social Disadvantage Worksheet
for Non-designated Group Members. This also includes any individual
claiming to be Native American who is not a member of a State or
Federally recognized tribe.

How Does SBA Define Economically Disadvantaged Individuals?

Economically disadvantaged individuals are socially disadvantaged individuals
whose ability to compete in the free enterprise system has been impaired due to
diminished credit and capital opportunities as compared to others in the same or
similar line of business that are not socially disadvantaged. See 13 CFR 124.104.

S. How Does the BOS Determine If an Individual Is Economically

Disadvantaged?

In determining if an individual’s ability to compete in the free enterprise system
has been impaired due to diminished credit and capital opportunities, the BOS
must consider the following factors:

a. Adjusted net worth of the individual.

(1) Dollar ceiling. If an individual has an adjusted net worth $250,000
or more, the individual is not economically disadvantaged for
initial 8(a) eligibility. However, for continued eligibility purposes,
the individual’s adjusted net worth must be less than $750,000.

(2) Adjustments to net worth.
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Equity in primary residence. The BOS must exclude from
the individual’s net worth the individual’s share of the
equity in his or her primary personal residence, except for
any portion of the equity attributable to excessive
withdrawals from the applicant. See 13 CFR 124.112(d).
The equity is the market value of the residence less any
mortgages and home equity loan balances. The BOS must
ensure that home equity loan balances are included in the
equity calculation and not as a separate liability on SBA
Form 413.

Ownership interest in the applicant. The BOS must
exclude from the individual’s net worth his or her
ownership interest in the applicant.

Contingent liabilities. These liabilities do not reduce an
individual’s net worth for 8(a) eligibility purposes.

Retirement accounts. The full value of retirement accounts
is included in the individual’s net worth without any
deduction for taxes or penalties for early withdrawal.

Transfers to immediate family members within two years.
The BOS must include in the individual’s net worth the
value of any assets transferred for less than fair market
value to an immediate family member within two years of
the date of the application, unless the assets were
transferred for educational or medical expenses or some
other form of essential support or were legitimate presents
for special occasions such as birthdays, anniversaries, or
graduations. This includes assets the individual transferred
to a trust if one of his or her immediate family members is
a beneficiary of the trust.

3) Separate SBA Form 413.

(a)

Each individual upon whom eligibility is based and his or
her spouse must file a separate, detailed personal financial
statement. The statement must include all assets owned by
the individual, including any ownership interest in the
applicant concern, personal assets and the value of his or
her personal residence. However, when computing an
individual's net worth to determine economic disadvantage,
the BOS must make the adjustments in subsection (2)
above.
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(b) Married individuals must provide separate financial
statements showing the value of each spouse's personal
assets and liabilities (See 13 CFR 124.104). If assets listed
on a non-disadvantaged spouse’s SBA Form 413 were
included on the disadvantaged spouse’s SBA Form 413 and
would cause the disadvantaged spouse to exceed the
$250,000 net worth limitation for economic disadvantage,
the applicant must provide:

(1) In non-community property states, documentation
of the non-disadvantaged spouse’s ownership by
submitting items such as bank statements,
brokerage account statements, deeds and titles to
vehicles.

(11) In community property states, the applicant also
must file (1) evidence of each individual’s
community property and separate property and (2)
if an interest in community property would cause
the disadvantaged spouse’s net worth to exceed the
limitation for economic disadvantage, evidence that
the disadvantaged spouse has waived enough of his
or her interest in the community property (that is,
through a transmutation agreement) that his or her
net worth does not exceed the limitation for
economic disadvantage. Matter of Philip Hawkins
Architect, Inc. + Associate, SBA No. BDP-197, at
3-5(2003) (Transmutation agreement not required
to prove disadvantaged husband’s 51 % ownership
of applicant concern if his combined separate and
community property interests in applicant concern
totaled at least 51%). Property that is not
community property must be shown on SBA Form
413 as the separate property of the owning spouse.

(ii1))  Copies of post or pre-nuptial agreements may be
required.

b. Personal income of the individual for the past two years.

(1) Adjusted gross income threshold. If an individual’s adjusted gross
income, based on his or her personal federal income tax returns for
the past two years, exceeds the threshold identified by OHA case
law, SBA may find the individual not economically disadvantaged.
In any case in which the adjusted gross income of an individual
exceeds the amount upheld by OHA case law for an individual to
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be deemed not economically disadvantaged, the BOS must
adequately explain and justify any recommendation to find the
individual economically disadvantaged. Upon review of such a
finding, the BOSs’ supervisor must specifically approve that
finding of economic disadvantage. If an individual’s adjusted
gross income for the past two years does not exceed the threshold
identified by OHA case law, the SBA may still find the individual
not economically disadvantaged, as long as the SBA explains how
it reached its conclusion. See The Corvus Group, Inc., SBA No.
BDP-184, SRS Technologies v. United States, 894 F.Supp. 8
(D.D.C. 1995; Matter of Pride Technologies, Inc., SBA No. 557
(1996 < http://www.sba.gov/oha/>). (See IRS website at
http://www.irs.gov/pub/irs-soi/01inprel.pdf ).

(2) Exclusions from AGI. SBA excludes any portion of an
individual’s income used to pay S Corporation taxes from his or
her adjusted gross income in determining economic disadvantage.
Also, SBA excludes any portion of an individual’s S Corporate
income reinvested into the corporation by the individual from his
or her adjusted gross income so that tax laws requiring S
Corporations to pass income through to its owners do not penalize
owners of these entities as compared to C Corporations that may
accumulate income in retained earnings.

C. Total assets of the individual.

(1) The 8(a) BD program is not intended to assist concerns owned and
controlled by socially disadvantaged individuals who have
accumulated substantial wealth, who have unlimited growth
potential or who have not experienced or have overcome
impediments to obtaining access to financing, markets and
resources. The analyst will review the individual(s) total fair
market value of assets and determine if that level appears to be
substantial and indicate an ability to accumulate wealth. The
analyst will use the most recent OHA decisions in determining the
threshold amount for considering excessive assets. The excessive
assets issue is determined on a case-by-case basis.

(2) If the individual has total assets that exceed the amount identified
in current OHA case law, the SBA may find the individual not
economically disadvantaged. In any case in which the assets of an
individual exceed the amount upheld by OHA case law for an
individual to be deemed not economically disadvantaged, the BOS
must adequately explain and justify any recommendation to find
the individual economically disadvantaged. Upon review of such a
finding, the BOSs’ supervisor must specifically approve that
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finding of economic disadvantage. If the individual has total assets
that do not exceed the amount identified in current case law, the
SBA may find the individual not economically disadvantaged, as
long as the SBA explains how it reached it conclusion. For
example, the BOS can compare total assets with other
entrepreneurs or other American taxpayers. See Tower
Communications, SBA No. 587 (1997), Aim Construction and
Contracting Corporation, SBA No. 593 (1997), Matter of The
Corvus Group, Inc., No. BDP-184 (2002), and Pride Technologies,
Inc, SBA No. 557 (1996).

d. Financial profile of the applicant or participant concern. In determining
whether an individual is economically disadvantaged, the BOS must
evaluate the financial condition of the applicant or participant concern
compared to financial profiles of small businesses in the same primary
industry classification or, if not available, in similar lines of business,
which are not owned and controlled by disadvantaged individuals. The
financial condition of the applicant or participant concern is considered
only in evaluating the individual’s access to credit and capital. When
determining the degree of access to credit and capital, SBA will compare
the applicant or participant concern to others in the same or similar line of
business which are not owned by socially disadvantaged individuals, and
consider whether diminished opportunities have precluded or are likely to
preclude the individuals claiming disadvantage from successfully
competing in the open market. If the applicant’s or participant’s financial
profile indicates that an individual claiming disadvantage does not have
diminished access to credit and capital, the SBA will find that the
individual is not economically disadvantaged, unless the BOS makes a
specific, analytically-supported determination that the individual is
economically disadvantaged.

e. Evaluation of financial profile. Compare the following figures/ratios with
the same or similar business industry averages using a business evaluation
tool (such as Risk Management Association (RMA)) to determine an
individual’s access to credit and capital. See 13 CFR 124.104. If the firm
exceeds the industry mean in 4 of the following 7 categories, the
individual claiming disadvantaged status will be determined to have
access to capital and credit to a degree that his or her ability to compete in
the free enterprise system has not been impaired, unless the BOS makes a
specific, analytically-supported determination that the individual is
economically disadvantaged. Upon review of such a finding, the BOSs’
supervisor must specifically approve that finding of economic
disadvantage. The SBA must use the most recent industry information
available.

(1) Total Assets;
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Current Ratio;
Debt/Net Worth Ratio
Net Worth;

Net Sales;

Pre-Tax Profit;

Sales/Working Capital Ratio.

NOTE: The BOS must evaluate an individual’s claim of economic disadvantage
even if it has been determined that the individual is not socially disadvantaged.
This is necessary because the AA/BD may disagree with the CODS’ report and
conclude that the individual has successfully established a claim of social

disadvantage.

6. How Does the BOS Determine If an Applicant Concern Satisfies the
Ownership Criteria?

In order to be eligible for participation in the 8(a) BD Program, at least 51 percent
of an applicant concern must be directly and unconditionally owned by one or
more socially and economically disadvantaged individuals. See 13 CFR 124.105.

a. Direct ownership.

(1)

2)

In analyzing the ownership structure of an applicant firm
(regardless of the form it assumes), the BOS must verify that the
company is unconditionally owned directly by a disadvantaged
individual, unless it is owned by an ANC, Tribal entity, Native
Hawaiian Organization (NHO) or Community Development
Corporation (CDC). This direct ownership requirement means that
the applicant firm cannot be a subsidiary of another business
owned by the disadvantaged individual.

The direct ownership requirement also prohibits the applicant firm
from being owned by a trust. However, ownership by a trust, such
as a living trust, may be treated as direct ownership if the trust is
revocable, and the disadvantaged individual is the grantor, the sole
trustee, and the sole current beneficiary of the trust.

b. Unconditional ownership.

(1)

In reviewing the ownership structure of an applicant firm, the BOS
must verify that there are no conditions on the interests held by the
firm’s disadvantaged owners. The interests of the disadvantaged
owners cannot be subject to any executory agreements, voting
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trusts, restrictions on or assignments of voting rights, or any other
arrangements or conditions that could result in the transfer of their
interests to other parties. This restriction does not include
arrangements for the transfer of ownership interests in the event of
the holder’s death or incapacity.

(2) If an applicant has pledged or encumbered his or her stock or other
ownership interest as collateral on a loan or other obligation, this
does not violate the requirement of unconditional ownership.
However, the terms of the loan or obligation must follow normal
commercial practices and the disadvantaged owner must retain
control over the firm unless and until there is a default on the loan
or obligation.

3) The BOS must also determine whether any of the firm’s
disadvantaged owners are married and are residents of a
community property state. Under community property laws, one
half of all community property (that is, property accumulated by
both parties during the marriage) belongs to each person’s spouse’s
assets belong to his or her spouse. Thus for example, if an
applicant sole proprietorship were entirely community property
and only one spouse claimed disadvantage, the disadvantaged
spouse could not own more than 50 percent and thus could not
satisfy the requirement that 51 percent of the applicant be
unconditionally owned by a disadvantaged individual. Therefore,
married disadvantaged owners who are residents of community
property states may only count half of their ownership interests
toward the 51 percent ownership requirement. For example, if a
disadvantaged sole proprietor lived in a community property state,
he or she would own 50 percent of the sole proprietorship and his
or her spouse would own the other 50 percent. In such a situation,
if the disadvantaged sole proprietor’s spouse is not a disadvantaged
individual, the 51 percent ownership requirement would not be
satisfied. In order for this sole proprietorship to be eligible for the
8(a) BD Program, the non-disadvantaged spouse would have to
transfer back to the disadvantaged sole proprietor whatever
percentage interest in the firm is necessary to give him or her 51
percent ownership. If only one spouse residing in a community
property state claims disadvantage, the applicant must file (1)
evidence of how much of the applicant concern is community
property and how much is the disadvantaged spouse’s separate
property; and (2) if the nondisadvantaged spouse’s community
property interest in the applicant concern is 50%, evidence that the
nondisadvantaged spouse has waived enough of his or her interest
in the community property (that is, through a transmutation
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agreement) that the disadvantaged spouse unconditionally owns
51% or more of the applicant concern. See Matter of Philip
Hawkins Architect, Inc. + Associates, SBA No. BDP-197, at 3-5
(2003) (transmutation agreement not required to prove
disadvantaged husband’s 51% ownership of applicant concern if
his combined separate and community property interest in
applicant concern totaled at least 51%); excerpt from 13 CFR
124.105(k) (“If only one spouse claims disadvantaged status, that
spouse’s ownership interest will be considered unconditionally
held only to the extent it is vested by the community property
laws.”).

C. Stock options’ impact on ownership. In determining whether an applicant
firm meets the 51 percent ownership requirement, the BOS must ignore
any unexercised stock options or similar rights held by the disadvantaged
owners. This includes their right to convert non-voting stock or
debentures into voting stock. However, the BOS must treat any
unexercised stock options held by non-disadvantaged individuals as
though they had already been exercised. This rule may be waived under
extraordinary circumstances, such as where an option is exercisable only
after the death of the disadvantaged individual.

d. Documentation concerning ownership structure. In assessing the
ownership structure of an applicant concern, the BOS must examine the
Partnership Agreement, Articles of Incorporation, Articles of
Organization, Operating Agreement, bylaws, stock certificates, stock
register, purchase agreements, ownership transfer documents, and any and
all other documents that have some bearing upon the ownership of the
firm. Further, the BOS must verify ownership in specific business
structures as follows:

(1) Sole Proprietorships — Typically a sole proprietorship is 100
percent owned by a single individual. However, in a community
property state, the BOS must verify that the sole proprietor owns at
least 51 percent of the applicant firm. In either case, the sole
proprietor must be a disadvantaged individual. Schedule C
identifies t