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The State of Small Business:
A Report of the President

To the Congress of the United States:

his report documents the state of small business at the end of the 20t

century. Small businesses have always been the backbone of our

economy. They perennially account for most innovation and job cre-
ation, and not just when our economy is robust and growing. Small busi-
nesses have sustained the economy in weaker times as well, and put us back
on the track to long-term growth.

It is vital that we work together to give small businesses the climate
they need to thrive. Small businesses are disproportionately affected by
Government regulations and paperwork, and my Administration is commit-
ted to reducing this burden. We should regulate only where there is a real
need, fully justified through rigorous cost-benefit analysis and clear legal
authority. And when Government must regulate, it must adopt common
sense approaches. Regulations work best when agencies anticipate and ana-
lyze the effects their proposals will have on small firms. Rules need to reflect
the ability of the regulated to comply.

Another barrier to unleashing the full potential of small business is our
tax code. My Administration is committed to reducing taxes for all
Americans—and that includes small businesses. We must eliminate the
estate tax, which so often has impeded the orderly transfer of small busi-
nesses from one generation to the next, and too often has spelled the death
of the business after the death of its founder. Our tax code should encour-
age investment in small businesses, and particularly in new and growing
businesses. If we remember that the innovations that drive tomorrow’s econ-
omy come from entrepreneurial small businesses, we will help them to enter
the marketplace, not impede them before they get there. Above all, small
businesses need a tax code that is understandable and stable. Fairness, sim-
plicity, transparency, and accountability should be our goals, and my
Administration is committed to this end.



Small business embodies so much of what America is all about. Self-
reliance, hard work, innovation, the courage to take risks for future growth:
these are values that have served our Nation well since its very beginning.
They are values to be passed on from generation to generation. We must
ensure that our small businesses continue to thrive and prosper, not just for
their own sakes, but for all of us.

/

THE WHITE HOUSE
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Letter of Transmittal

Dear Mr. President:

he United States Small Business Administration herewith submits its Report
on Small Business and Competition in accordance with the Small Business
Economic Policy Act of 1980. The report was prepared by the Office of
Advocacy of the U.S. Small Business Administration. The report covers the
data years of 1998-1999, but was not sent by the previous administration in
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Executive Summary

mall businesses represent 99 percent of businesses, employ more than half

of the American work force, and create two-thirds of the net new jobs.
Because entrepreneurial small firms are such an important part of the
American economy, what is good for the overall economy is also generally
good for small business. Small businesses fared reasonably well during the
1998-1999 period covered by this report.

Real (inflation-adjusted) gross domestic product (GDP) rose to more than
$8.5 trillion in 1998 and to $8.9 trillion in 1999, an 8.8 percent increase over
1997. The nation’s unemployment rate fell to 4.5 percent in 1998 and 4.2 per-
cent in 1999. Nonfarm private employment rose by 2.9 million in 1998 and 2.6
million in 1999, a 5.3-percent rise over the two-year period. Inflation, as gauged
by annual changes in the consumer price index (CPI), remained moderate at 2.2
percent in 1999, although up from 1.6 percent in 1998.

Against this backdrop, the federal budget emerged from a deficit of $22.0
billion in 1997 to a surplus of $69.2 billion in 1998 and $124.6 billion in
1999. The interest rate of 10-year U.S. Treasury notes rose slightly from 5.3
percent in 1998 to 5.7 percent in 1999, but was still lower than the 6.4 per-
cent rate that prevailed in 1997. The prime rate, the interest rate at which
major commercial banks lend money to their best customers, declined from
8.44 percent in 1997 to 8.35 percent in 1998 to an even 8 percent by 1999.

Business Income

fter falling by 2.3 percent in 1997-1998, corporate profits, which come

primarily from large businesses, rose by a substantial 5.0 percent
between 1998 and 1999, and by a total of 2.7 percent over the 1997-1999
period. Nonfarm proprietors’ income, sometimes used as a proxy for small
business earnings, fared considerably better, increasing by 7.9 percent in
1998 and 7.2 percent in 1999—and by a total of 15.7 percent over the two-
year period. Compensation of wage-and-salary workers rose by 7.2 percent
in 1998 and 6.3 percent in 1999 and by 13.9 percent over the 1997-1999
period. Consumer confidence was reflected in an increase of 14.5 percent in
retail sales.

Growth in the Number of Businesses

I n the economy of 1998-1999, the number of businesses, with and without
employees, continued to increase. A large share of the total and much of the
increase in the number of business tax returns was in sole proprietorships. The
number of businesses with paid employees rose by some 5 percent, from 5.5
million in 1997 to an estimated 5.8 million in 1999.



Businesses Owned by Women and Minorities

mall business continued to be an important means by which women,

minorities, and immigrants entered the American economic mainstream
and managed to increase their share in the economy. Women-owned sole
proprietorships increased their share of average net income as well as their
share of the number of businesses overall, and new data from the Bureau of
the Census showed women owning 26 percent of the nation’s 20.8 million
nonfarm businesses.

The number of businesses owned by minorities, including Hispanic and
African Americans, has also been increasing. Excluding C corporations, the
number of African-American-owned businesses increased by 26 percent over
the 1992-1997 period, compared with an increase of 7 percent in the number
of all businesses. The number of Hispanic-owned businesses, excluding C cor-
porations, rose by 30 percent from 1992 to 1997 and their receipts rose by 49
percent, exceeding the 40 percent increase in all comparable U.S. businesses.

Small Business Employment

otal private nonfarm employment in the United States grew by 5.2 percent

between 1997 and 1999. Services led all other sectors in the number of
jobs created, adding nearly 3 million over this period. Small businesses
accounted for about 55 percent of service industry employment in 1997, the
most recent year for which employment data by firm size are available.

Financing of Small Businesses

ajor domestic sectors borrowed extensively in the credit markets in

1998. Total credit use by all nonfinancial corporations increased to
$1.043 trillion, a 30 percent increase from 1997. Borrowing continued to
increase in 1999, although at slower rates, to an annual total of $1.12 trillion,
a 7.4 percent increase.

Borrowing by noncorporate businesses changed little over the
1998-1999 period—from $107 billion in 1997 to $103 billion in 1998 and
$106 billion in 1999. The slight drop in financing among these small busi-
nesses does not seem to be an indication of inadequate supply. It is likely that
small firms were able to generate adequate internal funds to support their cap-
ital expenditures or that they were using alternative sources such as personal
or home equity credit lines, or personal credit cards.

Procurement from Small Firms

I n FY 1998, small businesses won $71.3 billion in federal contract awards,
including $41.7 billion in direct contract awards from the federal govern-
ment and an additional $29.6 billion in subcontracts from prime contractors

10 The Annual Report on Small Business and Competition



working directly for the federal government. Although the FY 1998 totals
were increases from FY 1997, the small business totals decreased again in
FY 1999 to $69.3 billion in overall contract awards, $41.5 billion in prime
contract awards and $27.9 billion in subcontracts from prime contractors
working for the federal government.

The FY 1998 $71.3 billion small business total represented 35.6 percent
of the $200.3 billion in contract actions awarded by the federal government
in FY 1998, an increase from the previous year’s 32.6 percent small business
share. In FY 1999, the share dropped again to 34.5 percent of the $200.8 bil-
lion in total federal contract awards.

The percentage of prime contracts awarded in FY 1998 and FY 1999 to
small minority- and women-owned businesses remained at levels consistent
with FY 1997. In FY 1998, minority-owned firms were awarded $11.9 billion
in prime contracts or 6 percent of total federal contract dollars; the amount
increased to $12 billion in FY 1999. Women-owned firms were awarded $4.1
billion in prime contracts or 2 percent of federal buys in FY 1998; again total
dollars and the women-owned share both increased in FY 1999 to $4.5 billion
and 2.2 percent respectively.

Regulatory Flexibility: A 20-Year Success Story
in Small Business Policy

he Regulatory Flexibility Act of 1980 is an important statute that has

changed the way federal regulatory agencies relate to small businesses in
crafting regulations. The law seeks to level the regulatory playing field for
small businesses and preserve competition in the marketplace by forcing
agencies to undertake a thorough analysis of the economic impact of their
proposed regulations and to consider alternatives that will achieve the same
public policy goals, but with more equitable impact on small entities.

Executive Summary 11
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Chapter 1

The State of Small Business

Synopsis

mall businesses represent 99 percent of businesses, employ more than

half of the American work force, and create two-thirds of the net new
jobs. Because entrepreneurial small firms are such an important part of the
American economy, what is good for the overall economy is also generally
good for small business. And the economy and small businesses fared well
during the 1998-1999 period covered by this report. Real gross domestic
product (GDP) was up; unemployment and inflation were down; interest
rates remained stable.

The growth in employment made it difficult for some small businesses to
find qualified employees; this put some pressure on labor costs and required
firms to offer better benefit packages. Small businesses, which tend to be more
labor-intensive, felt more of the burden of this pressure than did large firms.

All major domestic sectors borrowed extensively in the credit markets
in 1998. Total credit use by all nonfinancial corporations increased to $1.043
trillion, a 30 percent increase from 1997. Borrowing continued to increase
in 1999, although at slower rates, to an annual total of $1.12 trillion, a 7.4
percent increase.

Borrowing by noncorporate businesses changed little over the
1998-1999 period—from $107 billion in 1997 to $103 billion in 1998 and
$106 billion in 1999. The slight drop in financing among these small busi-
nesses does not seem to be an indication of inadequate supply. It is likely that
small firms were able to generate adequate internal funds to support their
capital expenditures or that they were using alternative sources such as per-
sonal or home equity credit lines, or personal credit cards.

In the economy of 1998-1999, the number of businesses, with and
without employees, continued to increase. A large share of the total and
much of the increase in the number of business tax returns was in sole pro-
prietorships. But the number of businesses with paid employees also rose by
some 5 percent, from 5.5 million in 1997 to an estimated 5.8 million in 1999.

Small business continued to be an important means by which women,
minorities, and immigrants entered the American economic mainstream and
managed to increase their share in the economy. Women-owned sole pro-
prietorships increased their share of average net income as well as their
share of the number of businesses overall, and new data from the Bureau of



the Census showed women owning 26 percent of the nation’s 20.8 million
nonfarm businesses.

The number of businesses owned by minorities, including Hispanic and
African Americans, has also been increasing rapidly. Excluding C corpora-
tions, the number of African-American-owned businesses increased by 26
percent over the 1992-1997 period, compared with an increase of 7 percent
in the number of all businesses. The number of Hispanic-owned businesses,
excluding C corporations, rose by 30 percent from 1992 to 1997 and their
receipts rose by 49 percent, exceeding the 40 percent increase in all com-
parable U.S. businesses.

Total private nonfarm employment in the United States grew by 5.2
percent between 1997 and 1999. Services led all other sectors in the num-
ber of jobs created, adding nearly 3 million new jobs over this period.
Small businesses accounted for about 55 percent of service industry
employment in 1997, the most recent year for which employment data by
firm size are available.

Introduction

he 20t century witnessed the nation’s progress—much of it led by small

businesses—from an economy still dominated by its agrarian roots and
early industrialization to an economy increasingly responsive to demands for
services and customization. At the turn of the 21st century, the evidence of
entrepreneurs at work was everywhere—and proliferating, not only in infor-
mation technologies, but in manufacturing processes, service delivery, and
many other industries. Small firms continued to make important contributions
to the U.S. economy.

The Economy

he economy proved favorable to small businesses at the end of the 20t cen-

tury. Real (inflation-adjusted) GDP rose to more than $8.5 trillion in 1998
and to $8.9 trillion in 1999, an 8.8 percent increase over 1997 (Table 1.1). The
nation’s unemployment rate fell to 4.5 percent in 1998 and 4.2 percent in
1999. Nonfarm private employment rose by 2.9 million in 1998 and 2.6
million in 1999, a 5.3-percent rise over the two-year period. The tight labor
market put some upward pressure on the employment cost index, despite
continued gains in labor productivity. High labor costs may be especially prob-
lematic for small businesses, which tend to be more labor-intensive than larg-
er businesses. Yet inflation, as gauged by annual changes in the consumer price
index (CPI), remained moderate at 2.2 percent in 1999, although up from 1.6
percent in 1998.

" Small businesses are defined here as businesses with fewer than 500 employees.
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Against this backdrop, the federal budget emerged from a deficit of $22.0
billion in 1997 to a surplus of $69.2 billion in 1998 and $124.6 billion in
1999. The interest rate of 10-year U.S. Treasury notes rose slightly from 5.3
percent in 1998 to 5.7 percent in 1999, but was still lower than the 6.4 per-
cent rate that prevailed in 1997. The prime rate, the interest rate at which
major commercial banks lend money to their best customers, declined from
8.44 percent in 1997 to 8.35 percent in 1998 to an even 8 percent by 1999.
Small firms found a ready supply of credit: total credit outstanding rose more
than 30 percent in 1998 and increased by about 7.4 percent in 1999. As the
stock market set new records in 1998 and 1999, the initial public offering
(IPO) market declined slightly during a volatile period in 1998, then resumed
its growth in 1999.

After falling by 2.3 percent in 1997-1998, corporate profits, which come
primarily from large businesses, rose by 5.0 percent between 1998 and 1999,
and by a total of 2.7 percent over the 1997-1999 period. Nonfarm proprietors’
income, sometimes used as a proxy for small business earnings, fared consid-
erably better, increasing by 7.9 percent in 1998 and 7.2 percent in 1999—and
by a total of 15.7 percent over the two-year period. Compensation of wage-
and-salary workers rose by 7.2 percent in 1998 and 6.3 percent in 1999 and
by 13.9 percent over the 1997-1999 period. Consumer confidence was
reflected in a 14.8 percent increase in retail sales.

Small Business Financing

[l major domestic sectors borrowed extensively in the credit markets in

1998. Total credit use by all nonfinancial corporations increased to
$1.043 trillion, a 30 percent increase from 1997. Borrowing continued to
increase in 1999, although at slower rates, to an annual total of $1.12 trillion,
a 7.4 percent increase.

Nonfinancial corporations did most of the borrowing in 1998 and 1999;
their borrowing increased by 56 percent in 1998, from $266 billion to $416
billion, and by another 15 percent in 1999, to $480 billion. Continued
increases in capital expenditures and a surge in merger and acquisition activ-
ity at a time of slower profit growth led to the increase in borrowing in 1998.

Borrowing by farm and nonfarm noncorporate businesses changed little
over the 1998-1999 period—from $107 billion in 1997 to $103 billion in
1998 and $106 billion in 1999 (Tables 1.2 and 1.3). The slight drop in
demand for financing among these small businesses does not seem to be an
indication that they were experiencing difficulties locating financing, howev-
er. It is likely that they were able to generate adequate internal funds to sup-
port increases in capital expenditures or that they were using alternative
sources such as personal credit lines, home equity credit lines, or personal
credit cards.

Overall, demand for bank loans remained active in 1998 and the first two
quarters of 1999. While the supply of funds appeared to be adequate, the cost

20 The Annual Report on Small Business and Competition
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of borrowing remained high and became an increasing concern to small firms
in late 1999. Commercial banks began to tighten credit standards and raised
credit terms, especially during the last two quarters of 1999, according to the
Federal Reserve Board’s Senior Loan Officer Survey.

Lending to Small Businesses by Commercial Banks

The number of banks in the United States continued to decline in 1998 and
1999, although the number of very large banks with more than $1 billion in
assets increased from 363 to 384. Just 57 large multi-billion-dollar bank hold-
ing companies held almost 70 percent of the total assets of commercial banks
and accounted for 43 percent of outstanding small business loans—those
under $1 million (Table 1.4). Although many of these very large banks are
active small business lenders, several trends seem to indicate a falling off in
their commitment to small business lending, especially the smaller loans,
including large increases in their total assets relative to increases in their small
business lending; smaller increases in their shares of small business lending
relative to their shares of assets; and declining ratios of small business loans
to total assets. Continued monitoring of bank holding companies’ commit-
ment to small business lending is warranted.

Small business loans continued to decline in importance in the portfolios
of commercial banks overall in 1998 and 1999. Total small business loans out-
standing (under $1 million) amounted to $371 billion in June 1998 and $398
billion in June 1999, up 6.3 percent and 7.4 percent respectively from the pre-
vious year. At the same time, total business loans increased more—by 10.5 per-
cent to $1.02 trillion in 1998 and by 12.0 percent to $1.14 trillion in June 1999
(Tables 1.5 and 1.6). The substantial increases in large business loans over $1
million overwhelmed the moderate increases in small loans.

The very modest increases in the smallest loans were a concern. Loans
under $100,000 grew just 3.0 percent in 1998 and 2.5 percent in 1999 (Table
1.7). This small increase occurred in spite of major credit card issuers’ promo-
tion of small business credit cards, which are included in the category of loans
under $100,000. While it is difficult to separate the growth in credit card lend-
ing from other small business lending, it is safe to argue that the non-credit card
portion of small business loans in this group showed little increase over the
1998-1999 period. The increase in credit card use contributed to an increase
in the number of small business loans: they grew by 16.7 percent in 1998 and
by 9.6 percent in 1999. Most of the increase was in the smallest loans under
$100,000, which increased by 19 and 10 percent respectively (Table 1.8).

Lending under the SBA’s Guarantee Program

Both the number and value of loans made under the U.S. Small Business
Administration’s loan guarantee programs declined slightly from 45,288 loans
valued at $9.5 billion in FY 1997 to 42,270 worth $9.0 billion in FY 1998,
then jumped by more than 10 percent in value to 43,639 loans worth $10.1
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Table 1.4 Small Business Loans, All Business Loans, and Assets of Very
Large Bank Holding Companies as a Share of All Banks in the United
States, 1998-1999

1999 1998
Billions of Dollars BHCs as Billions of Dollars BHCs as
All Banks Very Large  Percentage All Banks Very Large  Percentage
BHCs of All Banks BHCs of All Banks
Small Business Loans
Less than $100,000 111.5 35.9 32.2 108.2 33.3 30.7
Less than $1 Million 370.8 157.3 42.4 348.7 145.9 41.8
Less than $250,000 187.8 68.7 36.6 178.8 63.6 35.6
$100,000-$250,000 76.3 32.8 43.0 70.6 30.4 43.0
$250,000-$1 Million 183.0 88.6 48.4 169.9 82.3 48.4
Total Business Loans 1,019.8 699.2 68.6 923.2 612.3 66.3
Total Assets 4,418.6 3,028.9 68.5 4,046.4 2,688.7 66.4

Note: Very large BHCs are bank holding companies whose domestic assets exceed $10 billion.
Source: U.S. Small Business Administration, Office of Advocacy: Bank Holding Company Study (March
2000).

billion in FY 1999. The value of small loans under $100,000 continued to
decline from $1.43 billion in FY 1997 to $1.27 billion in FY 1998 to $1.13 bil-
lion in FY 1999. Loans to minority-owned businesses, on the other hand,
increased significantly in FY 1999.

Lending by Finance Companies

Lending to businesses by finance companies increased significantly, by 9.1 per-
cent from 1997 to 1998 and by 16.6 percent from 1998 to 1999 (Table 1.9).
Because data are not available on the size of these loans, little can be said
about the extent to which small business finance company borrowing is chang-
ing relative to large business borrowing.

Borrowing in the Public Issue Markets

The U.S. stock market overcame a large correction in the fall of 1998 to end
the year on an upsurge, which continued in 1999, propelling all major stock
indices into record territory by the end of the year. However, stock price
advances were not broad-based, and more stocks declined than increased.

A volatile, although rising secondary market provided little help to the
IPO market in 1998. The IPO market declined further from record highs
achieved in 1996. IPO volume declined almost 15 percent, from $43.3 bil-
lion in 1997 to $36.9 billion in 1998, then rebounded to a new high of $68.7
billion in 1999 (Table 1.10). Small issue offerings from companies with pre-
offering assets of less than $10 million showed a similar pattern, although the
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Table 1.7 Change in the Dollar Amount of Business Loans by Loan Size,
1995-1999 (Percent)

Loan Size 1995-1996 1996-1997' 1997-1998! 1998-19992
Less than $100,000 4.8 2.9 3 2.5
$100,000-$250,000 5.7 5.2 8.1 6.3
$250,000-$1 Million 5.7 5.7 7.7 11.2
Greater than $1 Million 5.1 11.5 13 14.6

' Changes for 1996-1997 and 1997-1998 were estimated based on revised estimates for Keycorp in 1997.

250 that 1998-1999 trends could be shown, 1998 figures were revised to exclude the credit card opera-
tion of Mountain West Financial, which was purchased by a non-bank financial intermediary and thus excluded
from 1999 data.

Source: U.S. Small Business Administration, Office of Advocacy, Small Business Lending in the United
States, 1999.

Table 1.8 Change in the Number of Small Business Loans by Loan Size,
1994-1999 (Percent)

Loan Size 1994-1995 1995-1996 1996-1997'  1997-1998'  1998-1999*
Less than $100,000 8.6 8.8 26.6 19.3 10.1
$100,000-$250,000 10.7 6 8.6 1.8 5.4
$250,000-$1 Million 11.6 7.5 8 1.4 7.6
Greater than $1 Million 9.1 8.4 23.5 16.7 9.6

! Changes for 1996-1997 and 1997-1998 were estimated based on revised estimates for Keycorp in 1997.

2Data were adjusted to make the computation of changes from 1998 to 1999 meaningful.

Source: U.S. Small Business Administration, Office of Advocacy, Small Business Lending in the United
States, 1999.

volume of IPO issues failed to surpass the high of 1996, reaching just $4.1
billion in 1999. The market is increasingly dominated by very large deals.

Venture Capital Funds

Fundraising by venture capital firms continued to grow in 1998 and then
boomed in 1999, setting historic highs in the volume of capital commitments
for both years. Funds raised grew by 78 percent in 1998 and another 66 per-
cent in 1999, reaching $46 billion (Table 1.11).

In line with the explosion in venture investment, disbursements to small
businesses by small business investment companies (SBICs) continued to
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Table 1.9 Business Loans Outstanding from Finance Companies,
December 31, 1980-December 31, 1999

Total Receivables Outstanding Annual Change
in Chain-Type'
Billions of Change Price Index for
Dollars (Percent) GDP (Percent)
December 31, 1999 405.2 16.6 1.5
December 31, 1998 347.5 9.1 1.1
December 31, 1997 318.5 29 1.7
December 31, 1996 309.5 2.6 1.8
December 31, 19952 301.6 9.7 2.4
December 31, 19942 274.9 NA 2.5
December 31, 19932 294.6 22.3 2.3
December 31, 1992 301.3 1.9 2.5
December 31, 1991 295.8 0.9 2.6
December 31, 1990 293.6 14.6 3.4
December 31, 1989 256.0 9.1 4.6
December 31, 1988 234.6 13.9 3.9
December 31, 1987 206.0 19.7 4.0
December 31, 1986 172.1 9.3 3.2
December 31, 1985 157.5 14.3 2.5
December 31, 1984 137.8 219 3.5
December 31, 1983 113.4 12.9 3.8
December 31, 1982 100.4 0 5.3
December 31, 1981 100.3 11.1 8.5
December 31, 1980 90.3

NA = Not available.

TChanges from the fourth quarter of the year before.

2Major data revision for 1994-1996.

Sources: Federal Reserve Board, Federal Reserve Bulletin, various issues; U.S. Department of Commerce,
Bureau of Economic Analysis, Business Conditions Digest, various issues; and idem., Survey of Current Business,
various issues.

Table 1.10 Common Stock Initial Public Offerings by All and Small Issuers,
1988-1999

Offerings by
Nonfinancial

Offerings by Issuers with Assets Issuers with Assets of
Offerings by All Issuers of $10 Million or Less $10 Million or Less
Amount Amount Amount
(Millions of ~ Average (Millions of Average (Millions of ~ Average
Number  Dollars) Size Number  Dollars) Size Number  Dollars) Size
1999 543 68,663  126.5 101 4,129 40.9 95 4030 42.4
1998 375 36,865 98.3 62 1,429 23.1 60 1412 23.5
1997 630 43,253 68.7 159 2,622 16.5 148 2413 16.3
1996 871 49,878 57.3 280 5,246 18.7 268 5152 19.2
1995 580 30,013 51.7 165 2,545 15.4 158 2428 15.4
1994 610 28,447 46.6 203 2,080 10.2 186 3057 16.4
1993 707 41,283 58.4 203 2,798 13.8 190 1975 10.4
1992 517 24,139 46.7 171 2,241 13.1 189 2043 10.8
1991 368 16,846 45.8 116 1,334 11.5 164 1919 11.7
1990 177 4,822 27.2 86 1,310 15.2 108 879 8.1
1989 209 6,082 29.1 89 584 6.6 67 951 14.2
1988 228 5,940 26.1 83 656 7.9 84 562 6.7

Note: Excludes closed end funds. Registered offerings data from the Securities and Exchange Commission
are no longer available. Data provided by Securities Data Company are not as inclusive as data for offerings
registered with the SEC.
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Table 1.11 New Commitments, Disbursements, and Total Capital Pool of
the Venture Capital Industry, 1982-1999

New Commitments Disbursements Number
to Venture to Funded of Funded
Capital Firms Companies Companies Capital under

Year (Billions of Dollars) (Billions of Dollars) First Follow-up Management’
19992 46.5 499 NA

19982 28.0 21.7 1,391 1,718 84.2
19972 15.7 17.4 1,410 1,418 59.6
19962 10.6 11.2 1,066 1,189 46.2
1995 8.2 6.0 635 891 38.5
1994 7.2 5.5 471 880 34.8
1993 3.9 5.3 398 901 31.9
1992 4.6 5.2 463 1,015 30.6
1991 1.5 2.9 291 900 31.6
1990 2.7 39 428 1,045 39.0
1989 5.2 5.8 636 1,092 335
1988 3.5 5.6 676 1,038 29.5
1987 4.0 4.9 752 1,170 27.0
1986 3.6 4.7 692 992 23.4
1985 3.0 3.8 551 975 19.3
1984 3.0 5.3 695 942 15.8
1983 4.1 3.7 766 740 12.2
1982 1.6 1.9 553 516 7.8

NA = not available.

"The capital pool at year’s end should equal the total pool at the end of the previous year plus new com-
mitments, minus the amount of net withdrawal (or liquidation) from the funds. (For 1983, an additional $600
million was identified that had not been included in the prior estimate.)

2Revised numbers, Including additional institutional funding partners.

Source: Capital Publishing Corporation, Venture Capital Journal (various issues), and NVCA, 1999 National
Venture Capital Association Yearbook.

increase, by 37 percent to $3.2 billion in FY 1998 and by another 30 percent
to $4.2 billion in FY 1999 (Table 1.12).

Characteristics of U.S. Businesses

Number of U.S. Businesses

In the context of the healthy climate for small business growth in 1998 and
1999, the number of businesses with paid employees rose from 5.5 million in
1997 to an estimated 5.8 million in 1999 (Table 1.13). Among businesses with

2 There are no paid employees in the vast majority of these businesses, and many returns, such
as a 1040C (sole proprietorship return) filed by a professor who did some part-time consulting, do not
reflect what most would consider “real” businesses. Still, nonfarm business income tax returns are
associated with many businesses that represent the seedstock for future U.S. employers.
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Table 1.12 Disbursements to Small Businesses by Small Business Investment
Companies, Initial vs. Follow-on, Fiscal Year 1989—Fiscal Year 1999
(Amounts in Millions of Dollars)

Initial Financing Follow-on Financing Total
Fiscal Year Number Amount Number Amount Number Amount
1999 1,379 2,926 1,717 1,295 3,096 4,221
1998 1,721 2,037 1,725 1,202 3,456 3,239
1997 1,360 1,658 1,371 711 2,731 2,369
1996 1,081 1,022 1,026 594 2,107 1,616
1995 1,322 725 899 524 2,221 1,249
1994 1,241 517 1,107 484 2,348 1,001
1993 1,086 443 906 364 1,992 806
1992 1,056 322 943 222 1,999 544
1991 1,084 285 899 205 1,983 490
1990 1,420 268 1,204 260 2,624 628
1989 1,820 466 1,813 271 2,633 736

Source: U.S. Small Business Administration, Investment Division.

Table 1.13 Number of Businesses, 1989-1999 (Millions)

Self- Nonfarm Business
Year Employer Firms Employment Tax Returns
1999 5.80e. 10.09 24.81
1998 5.58 10.30 24.29
1997 5.54 10.51 23.86
1996 5.48 10.49 23.12
1995 5.37 10.48 22.56
1994 5.28 10.65 22.19
1993 5.19 10.28 20.87
1992 5.10 9.96 20.48
1991 5.05 10.27 20.50
1990 5.07 10.10 20.22
1989 5.02 10.01 19.56

e.=estimated

Sources: U.S. Small Business Administration, Office of Advocacy, from data provided by the U.S.
Department of Commerce, Bureau of the Census; U.S. Department of Labor, Bureau of Labor Statistics; and U.S.
Department of the Treasury, Internal Revenue Service.

paid employees, small businesses with fewer than 500 employees account for
roughly 51 percent of total private nonfarm employment.

A broader measure of U.S. businesses is the number of nonfarm income
tax returns filed.2 Nonfarm business tax returns totaled 24.8 million in 1999,
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up from 23.9 million in 1997, a 4 percent increase over the two-year period
that is part of an upward trend since the 1970s. Much of the increase has
come from sole proprietorships, which represent about three-quarters of all
business income tax returns.

Business Formation and Dissolution

The net change in the number of businesses over the course of a year masks
the churning that occurs below the surface—the numbers of businesses that
open and close. Over the 1996-1997 period, the latest period for which data
are available, 590,644 businesses opened and 530,003 closed, resulting in a
net change in the number of businesses with paid employees of 60,641 (Table
1.14).3 This net change was an increase over the 1995-1996 net change of
85,390, but lower than the net change of 97,123 between 1994 and 1995. Of
the business startups, 95.5 percent had between 1 and 19 employees.
Business closings may be voluntary or involuntary; involuntary bankrupt-
cies reflect failed businesses. Between 1997 and 1999, business bankruptcies in
the United States declined steadily and dramatically (by 30.1 percent), from
53,800 in 1997 to 44,200 in 1998 to 37,600 in 1999. In fact, by 1999, the num-
ber of business bankruptcies was just over half the number recorded for 1991 .4

Men’s and Women'’s Ownership of Nonfarm Sole Proprietorships

A data series from the Internal Revenue Service based on Schedule C tax forms
permits researchers to examine sole proprietorships by the gender of the
owner. Women-owned sole proprietorships showed steady growth in their
numbers for 1982 through 1998, the most recent year for which data are avail-
able (Table 1.15).5> The women-owned shares of sole proprietorship receipts
and income have also been rising steadily. In 1998, women-owned sole pro-
prietorships generated more than $165 billion in receipts and accrued $43.6
billion in net income (Table 1.16). Businesses owned by men generated
$731.1 billion in receipts and had total net income of $156.6 billion. Thus,
women-owned sole proprietorships accounted for about one-fifth of the
receipts and net income attributable to sole proprietorships.

3 The Office of Advocacy relies on a longitudinal data series to measure the formation and dis-
solution of U.S. businesses with paid employees. Although estimates are presented, hard data on these
business dynamics are not yet available for the years 1998 and 1999.

4 Source: Administrative Office of the U.S. Courts.

5 The figures in Table 1.15 were calculated from Schedule Cs on Internal Revenue Service Form
1040 tax returns for the year shown. Many men and women file more than one Schedule C in any
given year.

61n 2001, the Census Bureau released its quinquennial economic census estimates on the num-
bers of women- and minority-owned businesses in 1997. These estimates are the products of the
Bureau’s Survey of Women-Owned Business Enterprises (SWOBE) and Survey of Minority-Owned
Business Enterprises (SMOBE). The figures on women-owned businesses used a new 51-percent own-
ership criterion; in contrast, for the 1992 SWOBE, a business was classified as women-owned if 50 per-
cent or more of its owners were identified as women. In addition to firms with 51 percent ownership
by men or women, another 3.6 million were owned equally by men and women.
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Table 1.14 Business Turnover, 1989-1999 (Thousands)

New Employer Employer Net Change
Year Firms Terminations (Percent) Bankruptcies
1999 588.9e. 528.6e. 11.4 37.6
1998 591.2e. 537.9e. 9.9 44.2
1997 590.6 530.0 11.4 53.8
1996 597.8 512.4 16.7 53.2
1995 594 .4 497.2 19.5 50.5
1994 570.6 503.6 13.3 50.8
1993 564.5 492.7 14.6 62.4
1992 544.6 521.6 4.4 69.8
1991 541.1 546.5 21.0 70.6
1990 584.9 531.4 10.1 63.9
1989 NA NA 62.4

e. = estimated

NA = Not available

Sources: U.S. Small Business Administration, Office of Advocacy, from data provided by the U.S.
Department of Commerce, Bureau of the Census; U.S. Department of Labor, Employment and Training
Administration; and Administrative Office of the U.S. Courts.

Women-Owned Businesses

The larger universe of women-owned businesses is reflected in 1997 data
newly available from the Bureau of the Census (Table 1.17). In 1997, 5.4
million women-owned businesses generated $818.7 billion in receipts.t
Women-owned businesses accounted for 26 percent of the nation’s 20.8
million nonfarm businesses and 4.4 percent of their total receipts. An addi-
tional 3.6 million businesses were jointly owned (50 percent each) by men
and women. Of the 5.4 million women-owned businesses, 847,000 had
employees—a total of 7.1 million of them in 1997.

The number of women-owned businesses rose by 16 percent between
1992 and 1997, compared with a 6 percent increase in the number of all U.S.
firms.” Their receipts increased by 33 percent, compared with a 24 percent
increase in the receipts of all firms.

Minority-Owned Businesses

According to new Census information, the number of minority-owned busi-
nesses grew faster than businesses overall between 1992 and 1997.8 Of the
20.8 million nonfarm businesses in the United States in 1997, 823,500 (4 per-

7 Comparisons for the two years were made using comparable data based on the previous 50-per-
cent women-owned definition of women-owned firms.

8 The rate of growth for all businesses over this period was 7 percent.

9 The 1997 SMOBE included C corporations for the first time. The Census Bureau produced com-
parable numbers for comparisons between 1992 and 1997 at the national level.
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Table 1.16 Number, Receipts, and Net Income of Nonfarm Sole Proprietor-
ships by Gender of Owner and Industry Division, 1998 (Thousands)

Female-Operated Male-Operated
Number of Business Net Number of Business Net
Businesses Receipts Income Businesses Receipts Income
Agriculture, Forestry, and Fishing ~ 102.1 2,118.0 175.0 481.2 24,297.3 3,645.2
Mining, Construction,
and Manufacturing 290.1 11,463.2 1,777.8 2,493.8 151,884.8 26,725.2
Transportation, Communications,
and Public Utilities 170.9 5,131.2 925.4 771.9 43,3209 6,395.3
Wholesale and Retail Trade 1,568.1 44,890.7 2,775.1 1,783.3 187,186.0 15,839.6
Finance, Insurance, and
Real Estate 585.4 23,206.5 8,934.5 989.6 76,398.9 20,048.0
Services 4,409.8 78,288.4 28,988.8 5426.8 247,989.8 83,966.0
Total, All Industries 7,126.4 165,098.0 43,576.6 11,946.6  731,077.7 156,619.3

Note: Excluded from these data are firms (of which there were 304,000 in 1998) for which the gender of
the owners or the proportion of joint ownership by men and women is unknown.

Source: U.S. Small Business Administration, Office of Advocacy, calculations derived from tabulations of
Schedule Cs (for nonfarm business income) filed with individual income tax returns, provided under contract
by the U.S. Department of the Treasury, Internal Revenue Service (IRS) Statistics of Income Division.

cent) were owned by African Americans (Table 1.17). Black-owned business-
es in the United States employed 718,300 people and accrued total receipts
of $71.2 billion. Excluding C corporations, the number of African-American-
owned businesses increased by 26 percent over this period and their receipts
increased by 33 percent.?

Businesses owned by Hispanic Americans totaled 1.2 million in 1997
and had total sales of just over $186 billion. The number of Hispanic-owned
businesses, excluding C corporations, rose by 30 percent from 1992 to 1997
and their receipts rose by 49 percent, exceeding the 40 percent increase in all
comparable U.S. businesses. There were 913,000 Asian- and Pacific Islander-
owned businesses in 1997 and 197,300 firms owned by American Indians and
Alaska Natives. They had $161 billion and $34.3 billion in sales, respective-
ly.

Employment Change by Firm Size

Employment changes by firm size can be viewed from both static and dynam-
ic perspectives. Small business’ static shares of employment show the impor-

10 Static and dynamic data differ in their end year classification of the employment size of firms.
Static data reclassify firms in each time period, thus providing a “snapshot” of the number in each size
category at a given time. With dynamic data, firms are classified by their initial firm size class regard-
less of whether they changed firm size classes, and growth is tracked for each firm. Static and dynam-
ic firm size data are available from the Office of Advocacy’s web site at http://www.sba.gov/
advo/stats/int_data.html.

1 See Appendix A. While employment changes by industry are available with little time lag,
employment changes by firm size are available with a lag time of a few years.

2 No corresponding data are available on any measures of assets by firm employment size.
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tance of small businesses at different points in time. Small business dynamic
growth is measured by using the beginning year employment size of the firm
to classify the firm’s size, then tracking changes in establishments and estab-
lishment employment in subsequent periods.'°

Tracking firms through entry, exit, expansions, and contractions shows
that small firms accounted for about 75 percent of the net new jobs during the
early and mid-1990s (Table A.9)." This trend should have continued into the
late 1990s.

The formation and dissolution of businesses results in job turnover and
allows the economy to evolve, but employment changes associated with
births and deaths can often cancel each other out, giving the impression of a
static environment. However, the 1990s period was very positive, with
employment from firm expansions overwhelming firm contractions and with
firm births overwhelming firm deaths.

The proportion of all firms that are small was virtually unchanged in the
1990s, while small businesses’ static share of total employment declined
slightly over this period. Small firms employed about 51 percent of workers in
the private sector economy in 1998, a slight decline from their 54 percent
share in 1990; this share changed less than one percent in any one year over
the 1990-1998 period (Table A.3.) The small business share in 1999 is
believed to have remained at about 51 percent. The decline in the share of
small firm employment may be the result of small firms growing into large
firms and/or of a general increase in entry barriers that would adversely affect
the viability of new small business ventures, or of small firms becoming more
capital-intensive and relying less on labor.2

1997-1999 Employment Change by Industry

Total private nonfarm employment in the United States grew by 5.2 percent
between 1997 and 1999 (Tables 1.18 and A.19). Services led all other sectors
in the number of jobs created, adding nearly 3 million over this period. Small
businesses accounted for about 55 percent of service industry employment in
1997, the most recent year for which data on employment by firm size are
available, but this share has been declining steadily. Between 1997 and 1999,
mining and manufacturing posted modest net declines in employment.

The five major industries that created the most jobs in 1997-1999 were
business services, engineering and management, special trade contractors,
social services, and eating and drinking places (Table 1.19). The small busi-
ness shares of employment in these industries in 1997 were 45.7 percent, 62.4
percent, 92.9 percent, 80.5 percent, and 64.5 percent, respectively.

The five industries that showed the largest employment increases relative to
their overall employment size in 1997-1999 were nondepository institutions,
holding and other investment offices, unclassified service industries, business

13 These figures are based upon special tabulations of the Statistics of U.S. Businesses (SUSB). A
small business is defined in this context as a business with fewer than 500 employees. At the time of
the writing of this report, the most recent year for which data were available was 1997.
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Table 1.18 Nonfarm Private Employment by Industry, 1997-1999 (Thousands)

Annual Employment Percent Change
1997- 1998-  1997-
Industry 1997 1998 1999 1998 1999 1999
Total Private Employment 103,120.0 106,007.0 108,455.0 2.8 2.3 5.2
Agricultural Services 679.1 705.5 758.6 3.9 7.5 1.7
Mining 592.0 590.0 535.0 20.3 29.3 29.6
Construction 5,686.0 5,985.0 6,273.0 5.3 4.8 10.3
Manufacturing 18,657.0 18,772.0 18,432.0 0.6 21.8 21.2
Transportation, Communications,
and Public Utilities 6,395.0 6,600.0 6,792.0 3.2 2.9 6.2
Wholesale Trade 6,648.0 6,831.0 7,004.0 2.8 2.5 5.4
Retail Trade 22,011.0 22,296.0 22,787.0 1.3 2.2 3.5
Finance, Insurance, and
Real Estate 7,091.0 7,407.0 7,632.0 4.5 3.0 7.6
Services 35,360.9 36,820.5 38,241.4 4.1 3.9 8.1

Note: Agricultural services data are for 1996 because of disclosure restrictions on the 1997 data.

Sources: U.S. Small Business Administration, Office of Advocacy, from employment data provided by the
U.S. Department of Labor, Bureau of Labor Statistics and employment firm size data from the U.S. Department
of Commerce, Bureau of the Census.

Table 1.19 Employment Growth: Fastest Growing Industries and Those
Generating the Most New Jobs, 1997-1999 (Thousands)

SIC Percent
Codes Annual Employment Absolute Percent Small
(1987) Industry 1997 1999 Change Change 1997

Fastest Growing Industries in Employment, Ranked by Percent Change

6100 Nondepository Institutions 567.2 713.7 146.5 25.8 34.9
6700  Holding and Other

Investment Offices 221.8 266.2 44 .4 20.0 52.0
8900 Services, nec 49.6 56.8 7.2 14.5 75.3
7300 Business Services 7,982.7 9,123.4 1,140.7 14.3 45.7
8700  Engineering and

Management Services 3,004.8 3,419.5 414.7 13.8 62.4

Industries Generating the Most Jobs, Ranked by Absolute Change

7300 Business Services 7,982.7 9,123.4 1,140.7 14.3 45.7
8700  Engineering and

Management Services 3,004.8 3,419.5 414.7 13.8 62.4
1700 Special Trade Contractors 3,574.7 3,978.0 403.3 11.3 92.9
8300  Social Services 2,513.8 2,782.3 268.5 10.7 80.5
5800  Eating and Drinking Places 7,635.8 7,904.3 268.5 3.5 64.5

nec = not elsewhere classified

Source: Office of Advocacy, U.S. Small Business Administration from employment data provided by the
U.S. Department of Labor, Bureau of Labor Statistics and employment firm size data provided by the U.S.
Department of Commerce, Bureau of the Census.

36 The Annual Report on Small Business and Competition



services, and engineering and management services (Table 1.19). The small
business shares of employment in these industries in 1997 were, respectively,
34.9 percent, 52.0 percent, 75.3 percent, 45.7 percent, and 62.4 percent.3

Conclusion

he climate was generally supportive for the growth of small businesses

over the 1998-1999 period. Consumer confidence was up, and the
major indices of U.S. stock markets created a market for initial public offer-
ings. The supply of funds available to small businesses appeared to be ade-
quate, although the cost of borrowing was of increasing concern in late
1999. Starting a small business continued to be a means by which women
and minorities entered the economic mainstream in growing numbers. Total
private nonfarm employment grew by 5.2 percent, and services led other
industries in the number of jobs created.
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Chapter 2

The Regulatory Flexibility Act:
Changing the Culture of Federal Agencies

Synopsis

he Regulatory Flexibility Act of 1980 (RFA) is an important statute that

has changed the way federal regulatory agencies relate to small busi-
nesses in crafting regulations. The law seeks to level the regulatory playing
field for small businesses and preserve competition in the marketplace by
forcing agencies to undertake a thorough analysis of the economic impact of
their proposed regulations and to consider alternatives that will achieve the
same public policy goals, but with more equitable impact on small entities.

While it took nearly 20 years of persistent effort on the part of Congress,
the Small Business Administration’s (SBA) Office of Advocacy, and small
businesses, as well as litigation and amendments to the law, the Regulatory
Flexibility Act has changed how regulatory agencies evaluate regulations.

Introduction

B efore the Regulatory Flexibility Act was enacted in 1980, federal agencies
generally did not recognize the impact their rules would have on small
businesses, nor did they readily understand the fact that small businesses
would suffer disproportionately—compared with large businesses—from
those regulations.” More often than not, the agencies failed to recognize or
understand the important role small businesses play in the economy.

The 1980 White House Conference
on Small Business

l n 1980, when hundreds of small business owners from across the country
convened in Washington, D.C., to participate in the first White House
Conference on Small Business, their message to President Jimmy Carter and
the Congress was loud and clear. They demanded relief from burdensome fed-
eral government mandates and argued for more flexible regulations.

' The Regulatory Flexibility Act, Pub. L. No. 96-354, 94 Stat. 1164 (codified at 5 U.S.C. § 601 et
seq.), became law on September 19, 1980.



Small businesses argued that when a federal agency issues a regulation,
the burden of that law often falls hardest on them. This occurs, not through
any intentional desire by the agency to overregulate them, but rather because
“one-size-fits-all” regulations impose disproportionate costs on small entities.
For example, the direct costs involved in complying with a regulation are
approximately the same for a large company as for a small company. But since
a large company is able to spread the compliance cost—such as additional
staff time and resources and fees for professional services—over larger output,
it has the ability to maintain a competitive advantage over a small company.

Additionally, because large businesses can afford to hire more people—
both within their companies and as professional representatives in
Washington—to monitor proposed agency regulations and thereby have easier,
more direct input in the regulatory process, small businesses are inherently at a
disadvantage in their ability to influence the outcome of regulatory decisions.

Congressional Response to Small Business Concerns

Recognizing the disparity in the level of input during the rulemaking
process, as well as the disparate impact on small businesses upon imple-
mentation of regulations, the U.S. Congress responded to small business con-
cerns by enacting the RFA. Congress agreed with small businesses and made
specific findings in the preamble to the RFA that “laws and regulations
designed for application to large scale entities have been applied uniformly to
small [entities, . ..] even though the problems that gave rise to the govern-
ment action may not have been caused by those small entities.”2 As a result,
Congress found that these regulations have “imposed unnecessary and dis-
proportionately burdensome demands” upon small businesses with limited
resources, which, in turn, have “adversely affected competition.”3

To counteract the traditional, one-size-fits-all regulatory mindset of the
regulators, the RFA establishes “as a principle of regulatory issuance that
agencies shall endeavor, consistent with the objectives of the rule and of
applicable statutes, to fit regulatory and informational requirements to the
scale of the businesses.”* To achieve this principle, Congress mandated that
“agencies are required to solicit and consider flexible regulatory proposals
and to explain their rationale for their actions to assure that such proposals
are given serious consideration.”>

Requirements of the Regulatory Flexibility Act

pecifically, the RFA requires agencies to review their regulatory proposals
and determine if any new rule is likely to have a “significant economic
impact on a substantial number of small entities.”¢ If such impact is likely to

2 Findings and Purposes, Pub. L. No. 96-354.
3 d.
4 1d.
5 1d.
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occur, the RFA then requires the agencies to prepare and make available for
public comment an “initial regulatory flexibility analysis,” describing in detail
the potential economic impact of the proposed rule on small entities.”

As an essential part of this analysis, agencies are required to identify alter-
natives to the proposed rule that accomplish the stated objectives of applica-
ble statutes but minimize any significant economic impact of the proposed
rule on small entities.8 A similarly detailed regulatory flexibility analysis is also
required for final rules, which also must be made available to the public.®

By mandating this economic analysis, the RFA seeks to ensure that agen-
cies spend the necessary time and resources to identify and understand the
potential impact of their regulations on small entities before it is too late to pur-
sue alternative measures. To accomplish this, agencies must solicit meaningful
input from the small business community early in the rulemaking process.

The RFA was also based on the rationale that when an agency undertakes
a careful analysis of its proposed regulations—with sufficient small business
input—the agency can, and will, identify the disproportionate economic
impact on small businesses. Once an agency realizes that a rule will have
such an impact on small businesses, it is expected to seek alternative meas-
ures to reduce or eliminate the disproportionate burden without compromis-
ing public policy objectives.

The RFA also contains measures to ensure agency compliance with the
law, such as authorizing the chief counsel for advocacy to appear as amicus
curiae (“friend of the court”) when an entity appeals an agency’s final action.'®

Federal Agencies’ Response to the
Regulatory Flexibility Act

n monitoring agencies’ compliance with the law over the years as RFA

mandates, the Office of Advocacy (Advocacy) found that federal agencies,
more often than not, failed to conduct the analyses mandated by the RFA.
Some agencies ignored the RFA altogether, while others asserted that the
RFA did not apply to them. Other agencies recognized the RFA’s applicabil-
ity to their regulatory process yet failed to comply with the letter and spirit
of the law. For example, the RFA authorizes an agency to forego the prepa-
ration and publication of initial and final regulatory flexibility analyses for
public comment “if the head of the agency certifies that the rule will not, if
promulgated, have a significant economic impact on a substantial number
of small entities.”'" Several congressional hearings documented that many
agencies simply fell into a habit of certifying that their rules would have no
impact without demonstrating the basis for such a conclusion. It was clear

65 U.S.C. §§ 602(a)(1), 605(b).
7 Id. § 603.

8 See id. § 603(c).

9 See id. § 604.

10 Id. § 612(b).

" Id. § 605(b).
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that using “boilerplate” language in rule after rule did not comport with the
RFA’s mandate.

Equally troubling was the finding that agencies often did not understand
or accept the possibility that less burdensome regulatory alternatives may, in
fact, be equally effective in achieving public policy objectives. This mistaken
assumption meant that many agencies failed—or even refused—to consider
valid alternatives for their proposals even when such options were brought to
their attention by small businesses during the rulemaking process. The agen-
cies’ failure to weigh alternatives properly not only defeats the core purpose of
the RFA; it effectively excludes small businesses from a meaningful opportuni-
ty to influence the regulatory development process as the Congress intended.

Finally, because the RFA as originally enacted in 1980 did not provide for
judicial review of compliance with the RFA, the small business community
was left with no remedy to enforce compliance. Similarly, while the RFA
authorized the SBA’s chief counsel for advocacy to file amicus briefs in regu-
latory appeals, the issue of agency noncompliance could not be raised
because the courts did not have jurisdiction over the question.

The 1995 White House Conference on
Small Business

mall businesses had an opportunity to point out these shortcomings in the

RFA at the 1995 White House Conference on Small Business. They urged
the administration and the Congress to pass amendments that would add
“teeth” to the law.

In response, in 1996, Congress enacted the Small Business Regulatory
Enforcement Fairness Act (SBREFA), which amended the RFA in several criti-
cal respects.’ With agencies’ pattern and practice of noncompliance in mind,
Congress designed the SBREFA amendments to the RFA to ensure meaningful
small business input during the earliest stages of the regulatory development
process.'> The amendments also required agencies to provide more detailed
and substantive analyses of regulatory economic impacts. SBREFA reaffirmed
the authority of the chief counsel for advocacy to file amicus curiae briefs in
regulatory appeals brought by small entities.

Most important, the SBREFA amendments added two new provisions to
the RFA:

Small Business Advocacy Review Panel Process: SBREFA mandates that
structured review panels be convened to ensure small business participation
in the development of rules by the Environmental Protection Agency (EPA)
and the Occupational Safety and Health Administration (OSHA) when such

12 The Small Business Regulatory Enforcement Fairness Act of 1996, Pub. L. No. 104-121, 110
Stat. 857 (codified at 5 U.S.C. § 601 et seq.), was signed by President Clinton on March 29, 1996.

13 See Findings, Pub. L. No. 104-121 (“Congress finds that—[RFA requirements] have too often
been ignored by government agencies, resulting in greater regulatory burdens on small entities than
necessitated by statute.”).
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rules are anticipated to have a significant impact on a substantial number of
small entities.

Judicial Review of Agency Compliance: SBREFA authorizes aggrieved
small businesses appealing from agency final actions to seek judicial review
of agency failure to comply with the RFA.

Federal Agencies’ Response to the SBREFA
Amendments to the RFA

I n the years since SBREFA amended the RFA, the regulatory environment for
small businesses has begun to change for the better. As highlighted in the
chief counsel for advocacy’s annual reports on RFA, over the past few years,
small businesses have played active roles in bringing about some fundamen-
tal changes in the way federal agencies view the RFA and their responsibilities
under the law.™

Numerous agencies have implemented changes to their regulatory
processes, including noticeably enhanced outreach efforts to small business-
es and internal training and resources committed to ensure adequate regula-
tory flexibility analyses. Other agencies are learning to comply with the RFA
the hard way through litigation and are carefully monitoring the latest court
cases resulting from the judicial review provisions of the RFA.

Most significantly, agencies and the Congress are paying special attention
to the changes brought about by the addition of the small business advocacy
review panel process. As a procedure for gathering public comments, this
SBREFA amendment to the RFA mandates that small business representatives
be consulted by policymakers of EPA and OSHA, two agencies that have
major impact on a wide range of industries dominated by small businesses.
The panel process allows small business to find its seat at the regulatory table,
and this new process is making a difference.

Agencies are Conducting More Effective Small Business Outreach

Thanks to the RFA and SBREFA, agency outreach to small businesses has grown
significantly. Almost every federal agency today incorporates a wide variety of
mechanisms to reach out to the communities affected by its regulations. For
example, agencies routinely participate at industry conferences; host regional
roundtable meetings; answer inquiries from small businesses via mail, fax, and
electronic mail; and use the Internet and toll-free telephone numbers to
encourage easy access to information for small businesses.

The outreach efforts of the Department of Housing and Urban
Development (HUD) are especially noteworthy. Like many other agencies,

14 See, e.g., U.S. Small Business Administration, Office of Advocacy, Annual Report of the Chief
Counsel for Advocacy on Implementation of the Regulatory Flexibility Act, reports for calendar years
1996, 1997, 1998, 1999.
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HUD uses its Office of Small and Disadvantaged Business Utilization
(OSDBU) to monitor RFA compliance. However, HUD has worked hard to
identify the most appropriate small-entity representatives to receive its infor-
mation. HUD’s OSDBU has written to more than 700 trade associations and
minority- and woman-owned business chambers of commerce advising them
of the small business rights under the RFA as amended by SBREFA. From the
very beginning of the process, HUD has also taken aggressive measures to
include small businesses in “negotiated rulemakings” on regulations dealing
with manufactured housing, real estate settlement procedures, Indian housing,
lead-based paint, and public housing.

While outreach is certainly a necessary first step, the test of the process’
effectiveness is whether the agency considers small business input in its deci-
sions. Few agencies—although an increasing number—can cite instances in
which they changed proposed regulations as a result of discussion with small
business entities.

One independent agency, the Securities and Exchange Commission
(SEC), provides a compelling success story. The SEC has had a long history of
engaging in deregulatory efforts to assist small businesses in their capital-rais-
ing transactions. In order to determine where regulatory assistance might be
most useful, the SEC initiated a series of “town hall” meetings across the
nation to learn from the entrepreneurs they regulate. Since 1982, the SEC has
also hosted an annual forum on small business capital formation where small
business owners and their advocates spend two days with government offi-
cials to discuss regulatory changes that could address their concerns.
Members of Congress and other interested parties receive written summaries
of the discussions and the recommendations that resulted and many recom-
mendations have been implemented.

The SEC also actively educates its staff about small business issues. The
SEC’s internal training activities for its compliance and enforcement personnel
incorporate information on RFA and SBREFA. SEC staff, including economists,
who engage in rulemaking activities receive specialized training in all aspects
of legally required administrative procedures.

This intensive outreach effort and RFA training paid off on at least one
occasion when a proposed SEC rule was revised because of a thorough regu-
latory flexibility analysis. Rule 504 of the SEC regulations permitted small
companies to raise up to $1 million in “seed capital” in a twelve-month peri-
od with minimal compliance requirements.'> Because of the simplicity of the
rule’s requirements, however, unscrupulous securities promoters abused the
rule. In addressing the abuse, the SEC proposed a change that would restrict
securities issued pursuant to Rule 504 from subsequent transferability. During
the rulemaking process and its accompanying regulatory flexibility analysis,
the SEC realized the proposed revision would adversely impact companies—
especially the smallest ones—by making it more difficult to raise capital. The

517 C.F.R. § 230.504.
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small businesses that commented on the rule explained that amending the lig-
uidity option would increase the cost of raising capital, and in some cases
even eliminate the market.

Upon further analysis and careful consideration of alternatives, the SEC
revised the proposal to preserve the liquidity option for small companies while
still addressing the potential for abuse. By complying with the RFA, the SEC
achieved its policy objective of protecting investors and limiting the potential
for abuse without harming small business interests.

Agencies Are Working to Comply with the RFA

In addition to outreach, more and more agencies are asking for guidance in
complying with the RFA and redirecting agency resources to the actual task of
complying. In addition to benefiting small business, seeking compliance with
the RFA early in the regulatory process saves time, produces better regulatory
proposals, and avoids litigation for the agencies.

The Department of Agriculture (USDA) is a typical example. For a num-
ber of years, the USDA’s Agricultural Marketing Service (AMS) refused to
acknowledge that its regulations were subject to the requirements of the RFA.
Shortly after passage of SBREFA, however, AMS agreed to train its employees
in compliance with the RFA, with the result that the Organic Program Office
sought input on a new regulation to impose federal standards for labeling and
producing organic products. This organic regulation marked the first time
since the passage of the RFA in 1980 that AMS sought assistance and input on
RFA compliance prior to publishing a proposal. Subsequently, AMS has tried
to include initial or final regulatory flexibility analyses in nearly all of its pro-
posed and final regulations.

The Department of Health and Human Services’s Health Care Financing
Administration (HCFA) provides another example. Since SBREFA amended the
RFA, HCFA has instituted new procedures to seek input on controversial or
burdensome regulations during the earliest stages of rulemaking, and the
administrators of HCFA and SBA have met to discuss RFA compliance and
related issues. In addition, SBA conducted two day-long RFA/SBREFA training
sessions for HCFA employees. HCFA’'s commitment to comply with the RFA
has been apparent on a number of occasions when HCFA submitted draft rules
for early small business impact review.

One of the best examples of the benefits to be derived from efforts to
ensure compliance with the RFA comes from the Department of Transportation
(DOT). To implement provisions of the Americans with Disabilities Act, DOT
proposed a regulation in March 1998 that would have required all newly pur-
chased over-the-road buses to be accessible to passengers with disabilities. The
rule also would have required all motor carriers, tour bus operators, and other
transportation companies to provide accessible over-the-road bus service.
Advocacy advised DOT that its proposed rule would have a serious impact on
the small bus industry and would cause these small businesses to reduce trans-
portation services to the entire public, especially to those residing in rural
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areas. Advocacy also suggested that a service-based alternative to the proposed
rule would provide better long- and short-term transportation to all passengers,
including those with disabilities, and would also meet the DOT'’s goals.

DOT staff and representatives of the affected small businesses met to dis-
cuss the regulation and its alternative, an important step in the DOT’s RFA
analysis. The meeting provided a meaningful opportunity for small businesses
to discuss cost projections and other relevant data related to the proposed
rule. After carefully studying the entire public docket that included the infor-
mation provided by small businesses, the DOT in September 1998 published
a final rule adopting an innovative approach recommended by small bus
operators. The revised rule not only achieved the agency’s objectives, but also
struck a sensible balance among all public policy concerns raised during the
public review period. Essentially, DOT transitioned the redesign of all buses
to accommodate passengers with disabilities while maintaining service for
those who rely on small bus companies for essential transportation. Small
businesses welcomed DOT’s final rule, expected to save the small business
industry about $180 million while guaranteeing transportation for the dis-
abled.

The Advocacy Review Panel Process: Better
Regulatory Analyses

O ne of the more significant provisions of the 1996 SBREFA amendments to
the RFA was the establishment of the small business advocacy review
panel process. The EPA and OSHA are now required to reach out and include
small businesses in the development of regulations.’® Whenever the adminis-
trator of either agency cannot certify under the RFA that a regulatory propos-
al will not have a significant economic impact on a substantial number of
small entities, the SBREFA amendment requires the agency to convene a panel
and prepare a regulatory flexibility analysis.

Each panel consists of representatives from the rulemaking agency, the
chief counsel for advocacy, and the administrator of the Office of Information
and Regulatory Affairs within the Office of Management and Budget. The
panel conducts its own outreach to small entities likely to be affected by the
proposal, seeks their input on the proposed regulation, and prepares a report
to the administrator of either the EPA or OSHA with recommendations, where
appropriate and equitable, for reducing the potential impact of the rule on
small businesses. The panel, which must be convened prior to publication of
the proposed rule for public comment, has 60 days in which to prepare and
submit the report on its findings to the administrator. The report becomes a
part of the public rulemaking record. After the panel’s report is received, the

16 See generally 5 U.S.C. § 609(b)—(e).
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agency may reconsider and modify its proposal in response to its economic
impact analysis and the information received.

Advocacy’s experience in working with panels has demonstrated that the
agencies’ analytical process has been greatly improved. It is fair to conclude
that the panel process has had a salutary effect on the work of the EPA and
OSHA, and that the time spent on the panels has been, and continues to be,
productive for both agencies and small businesses.

The panel process generates better agency analysis. By collecting and
identifying relevant economic data from the regulating agency, the panel
process provides an objective basis from which to judge the impact of the reg-
ulatory proposal upon small business, the cause and scope of the problems
addressed by the proposal, and the comparative contribution to the problem
made by different-sized firms within an industry. The quality and extent of dis-
cussions generated through the panel process have been invaluable in identi-
fying alternatives for achieving the agency’s statutory objective while mini-
mizing undue costs and burden on small businesses.

The direct input from small-entity representatives providing “real world”
perspectives is valuable to the panel process. Small businesses, armed with
agency data and analysis at the pre-proposal stage, have an opportunity to
provide valuable input on the potential impact of the rule and its design before
the agency becomes committed to a particular approach. Their input is par-
ticularly useful to the agency because it is based on actual experiences rather
than potentially flawed assumptions and cost analyses developed by agency
staff in a vacuum. Their input can also help the agency identify alternatives
that might accomplish the same policy objectives with much less burden on
small businesses.

The panel process does not entail any additional agency resources but
uses available resources more efficiently. Under SBREFA, a panel is convened
once an agency determines that a proposed rule is likely to have a significant
impact on a substantial number of small entities. The RFA already requires the
agency to perform a regulatory flexibility analysis once it is determined, at this
stage of rulemaking, that there will be such impact. The SBREFA panel
approach accomplishes the same objectives by reviewing impact data and
alternatives—but in a more structured process that ensures small business
input when it matters most. Thus, the panel process marshals the same
resources to undertake the same analysis that agencies already are required to
do under the RFA and does it within an early timeframe to ensure timely
development of a workable proposal. By working with small businesses on the
panel early in the rulemaking process, agencies can eliminate problematic
provisions before publishing a rule for public comment. This can actually save
agencies time and resources that would otherwise be spent on reviewing and
responding to written comments.
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Environmental Protection Agency Panels

Since SBREFA’s enactment, more than 250 small-entity representatives have par-
ticipated on 15 completed Environmental Protection Agency panels. Each of
these panels produced positive outcomes for the EPA and small businesses. In
response to small business input, the panels made more than 140 concrete rec-
ommendations to the EPA’s administrator that address small business concerns
without compromising EPA’s environmental objectives. When EPA publishes a
rule for comment, it explicitly addresses each panel recommendation and
makes the panel report part of the public record.

The following EPA rules reviewed by SBREFA panels demonstrate how
alternative regulatory measures can indeed be less burdensome on small busi-
nesses, at the same time that they are effective in achieving public policy
objectives.

Effluent Limitations Guidelines and Pretreatment Standards
for the Industrial Laundries Point Source Category

Relying on data from the 1980s, the EPA identified 1,700 industrial laundries
as a potential source of hazardous waste solvents discharged to publicly
owned treatment works and initiated action in 1992 to address the problem.

Since this rulemaking involved potentially significant economic impacts
on a substantial number of small businesses, a panel was convened in June
1997. The panel issued a report in August 1997 making a number of substan-
tive recommendations to the agency, including specific exclusion options for
small businesses. The panel recommended that the agency solicit public com-
ment on a “no-regulation” option in the proposed rule. The recommendations
were considered and subsequently addressed in the proposed rule, published
in December 1997.

Following publication of the proposal, EPA continued to work with the
industry, which is dominated by small businesses, and supported the indus-
try’s proposal for a strong voluntary pollution prevention program that
includes working with the industry’s customers to encourage further pollution
prevention efforts.

Comments raised by the small-entity representatives during the panel
process and by subsequent commenters on the proposal convinced the
agency that the industry discharges were not significant enough to warrant
national regulation of the entire industry. In July 1999, the EPA withdrew its
proposed rule and announced that it would not impose national clean water
standards on industrial laundries.

The decision by the agency to select one of the alternative options gen-
erated through the panel process as the agency’s final decision is a clear
demonstration that the process established by SBREFA is effective in produc-
ing rational public policy and that consideration of small business impacts
need not compromise public policy objectives.

Tier 2 Light-Duty Vehicle and Light-Duty Truck Emission Standards,
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Heavy-Duty Gasoline Engine Standards, and Gasoline Sulfur Standards

As the EPA took steps to regulate the sulfur content of gasoline in order to
enable light-duty vehicles to lower sulfur emissions, it convened a panel in
June 1998. This rulemaking became known as the “Tier 2/Gasoline Sulfur”
rule, and the panel completed its report in October 1998.

Panel members visited Frontier Oil Company’s refinery in Cheyenne,
Wyoming, at the company’s invitation. The panel noted that this was a unique
opportunity to gain a firsthand perspective on what a small refinery would
have to do in order to comply with the rule.

What the panel learned was that the cost of compliance would effective-
ly put small refiners out of business, with a resultant increase in gasoline
prices. The panel also learned that the small refiners’ product did not con-
tribute significantly to the overall sulfur emission problem that EPA was trying
to address.

The panel then considered a wide range of options and regulatory alter-
natives for providing small businesses with flexibility in complying with
potential Tier 2 vehicle emission and gasoline sulfur standards. In response to
the comments received, as well as additional business and technical informa-
tion gathered concerning the affected small entities, the panel ultimately rec-
ommended several alternatives. In light of the potentially severe impacts of the
regulation on small refiners, the panel agreed on a recommendation to delay
application of its rule to small refiners for several years, an option that also met
EPA’s environmental goals.

In May 1999, the EPA issued its proposed rule based on the panel’s rec-
ommendation. The EPA’s action met with approval from the regulated indus-
tries. The proposed rule that resulted from the panel process was clearly an
appropriate regulatory solution to achieving the desired environmental
results without unnecessarily jeopardizing small refiners, the major source of
competition in the industry.

Occupational Safety and Health Administration Panels

Since the 1996 SBREFA amendments to the RFA, OSHA has convened several
panels that have submitted reports to the OSHA administrator. The following is
a brief description of one OSHA panel that serves as a solid case study on the
effectiveness of the panel, not only in analyzing the impact of small entities, but
in identifying where conflicting public policies need to be reconciled.

Tuberculosis Exposure

In 1996, the first OSHA panel was convened under SBREFA to consider a pro-
posed rule addressing occupational exposure to tuberculosis (TB). TB is a dis-
ease that afflicts the most vulnerable members of our society—the sick, the
poor, the elderly, and the homeless.

In order to control and reduce instances of on-the-job employee exposure
to TB, OSHA proposed a series of specific workplace safety requirements for
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which all employers would be responsible. Specifically, the OSHA proposal
required employers to develop and implement a written plan to control work-
er exposure to TB, comply with detailed requirements for work practice and
engineering controls, and keep extensive medical records on employees who
may have been exposed to TB. The proposed rule also required employees to
use respirators when performing certain job functions or providing patient care.

The fact that potential exposure to TB is most likely to occur, if at all, at very
small organizations such as homeless shelters, nursing facilities, home health
care units, and clinics raised concerns about the potential significant economic
impact of this proposed rule on small entities. Economic analysis indicated that
the average cost to comply with this rule for homeless shelters alone would be
about $1,000 per year, and the compliance cost for a homeless shelter con-
fronted with an active case of TB would be about $41,000. Hospices, substance
abuse treatment centers, and personnel service providers, also very small enti-
ties, faced similar and equally devastating compliance costs.

These costs raised the specter that compliance would conflict with equal-
ly important public policy objectives—namely, providing shelter for the
homeless, dealing with substance abuse, and providing cost-effective services
that allow patients to stay at home.

The panel finalized its report in November 1996, and OSHA subse-
quently published its proposed rule in October 1997. The documentation
provided in support of the published proposal indicated that OSHA did take
into consideration some of the panel’s concerns and adopted some changes
from those recommended by the panel, such as clarifying definitions of
ambiguous terms. OSHA also agreed to undertake an extensive study on the
effects of the rule on nonprofit organizations that provide services to the
homeless.

In anticipation of the public comment period on the rule, OSHA staff met
with representatives of various small entities that had earlier submitted com-
ments to the panel. As expected, the representatives of homeless shelters, nurs-
ing facilities, home health care, and clinics continued to express strong objec-
tions to the proposed rule because of the potential burden imposed on the
small entities. Not only did the rule propose requirements that needlessly dupli-
cate local infectious disease control efforts for which small entities are already
responsible, but the health care organizations were concerned that OSHA was
mandating procedures that may conflict with the need for medical care.

The entities that would face dramatic impacts from the rule urged OSHA
to view this rulemaking in a new light and to consider the practical limitations
of the small entities that must comply with the rule. For example, would the
hospices, substance abuse centers, and homeless shelters be able to allocate
their very limited resources to manage TB exposure through costly engineer-
ing controls and patient outplacement? Would the OSHA-mandated controls
be enforceable in these workplaces, which are dependent on volunteer work-
ers and charitable financial support, or would the rule simply impose greater
compliance and enforcement problems?

50 The Annual Report on Small Business and Competition



They also urged OSHA to consider the possibility that entities that serve
high-risk populations may be forced to reduce or eliminate services because
of high OSHA compliance costs. By forcing homeless shelters to close their
doors due to high costs and potential liabilities imposed upon their volunteer
staff, the proposed rule may indirectly cause even greater TB exposure to the
society at large by keeping the homeless on the streets rather than in shelters.

OSHA was encouraged to view the issue in a broader context than chiefly
workplace safety and to engage both public and private health care special-
ists in a search for the best approach to controlling the disease overall—to
bring conflicting national policies into balance. In thinking “outside the box”
from its role as a government regulator, OSHA could serve as a change agent,
not only in developing controls that employers could implement in their work-
places but in helping to limit the general public’s exposure to TB, work that
could be done cooperatively with state and local health care agencies.

As a result of these meetings and discussions, a larger coalition of small
and large health care entities, nonprofit service providers, epidemiologists,
infectious disease experts, and other health care officials was formed to pro-
vide more comments on OSHA'’s proposed rule.

As of November 1999, OSHA was continuing to review additional pub-
lic comments before finalizing this rule. It is clear, however, that the SBREFA
panel process provided the critical venue that allowed for more extensive
analysis to be received during the regulatory development process.

Judicial Review under SBREFA is an Incentive for
Agencies to Comply with the Law

A s amended by SBREFA, the RFA now allows courts to review agency com-
pliance with the RFA in appeals from final agency actions.'” A review of lit-
igation on the RFA over the past three years reveals that small entities are not
hesitant to initiate court challenges in appropriate cases, usually through their
trade associations. In addition, a significant body of legal precedents has already
developed under the RFA, and more cases are sure to arise in the future.

Adding value to the RFA litigation is the role of the chief counsel and the
Office of Advocacy. As part of its congressionally mandated responsibilities
under the RFA, Advocacy routinely critiques agencies’ regulatory proposals
and their compliance with the RFA. These communications are a matter of
public record that can be used—and have in fact been cited—in judicial
appeals. As a result of SBREFA's judicial review amendment, the chief coun-
sel’s comments on agencies’ regulatory proposals are having greater impact
and agencies are now taking them more seriously than ever before.

One agency noted for its RFA reforms is the National Oceanic and
Atmospheric Administration’s National Marine Fisheries Service (NMFS) with-

71d. § 611.
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in the Department of Commerce, which has defended nine cases or groups of
cases brought against the agency. In 1999 testimony before Congress, the
NMEFS Assistant Administrator for Fisheries readily admitted that “efforts to
comply with the Regulatory Flexibility Act, though well intentioned, have not
always met with judicial favor. We recognize that there is room for improve-
ment in our economic analyses.” 8 If the first step in complying with the law
is to identify the problem, then it is clear that agencies such as NMFS have
learned from SBREFA that regulations affecting small businesses deserve seri-
ous and appropriate analysis.

This was further reinforced by a court decision in a case in which the
chief counsel filed the first amicus curiae brief as authorized by the RFA.™ In
Northwest Mining v. Babbitt,?° the District Court for the District of Columbia
ruled in favor of small businesses. The case, brought by a trade association
against the Department of the Interior’s Bureau of Land Management (BLM),
raised an issue about BLM’s failure to use the proper size standard for deter-
mining the number of small businesses that may be harmed by the regulation.
In an amicus brief filed in January 1998, the chief counsel challenged the
agency’s use of a small business size standard that was not in compliance with
the SBA's standards published under the authority of the Small Business Act.?’
The brief also raised concerns about the agency’s failure to comply with the
Administrative Procedure Act?2 and about the quality of the economic analy-
sis put on the record by BLM.

In May 1998, the District Court issued its ruling and agreed with the
issues raised by the chief counsel, holding that BLM’s certification in its final
rule violated the RFA by failing to incorporate the correct definition of “small
entity.” Accordingly, the Court remanded the case to the agency so that the
plaintiff small business trade association would have an opportunity to pro-
vide input into the regulatory process.?? Filing the amicus brief in this case
unquestionably increased agency awareness of the risks in failing to comply
with the RFA.

In addition to the direct influence that an amicus brief can have, as in the
above example, even the mere possibility of the chief counsel’s intervention
in litigation can have tremendous impact on the agency’s regulatory process.
For example, in the case of Grand Canyon Air Tour Coalition v. FAA** the
chief counsel filed a “Notice of Intent to File an Amicus Curiae Brief.” The
case involved a DOT, Federal Aviation Administration (FAA) rule that restrict-
ed access to the Grand Canyon National Park by small aircraft tour operators.

18 Regulatory Flexibility Act Implementation: Hearings Before the Subcomm. on Fisheries,
Conservation, Wildlife and Oceans, Comm. on Resources, 106t Cong., 15 Sess. (1999) (Statement of
Penelope D. Dalton, Assistant Administrator for Fisheries, National Marine Fisheries Service, National
Oceanic and Atmospheric Admin., U.S. Department. of Commerce).

95 US.C.§612.

20 F. Supp. 2¢ 9 (D.D.C. 1998).

2115 U.S.C. § 631 et seq.

225 U.S.C. § 551 et seq.

235 F. Supp. 299 at 14-15.

24332 U.S. Ct. App. D.C. 133 (1998).
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In its RFA analysis, the FAA certified that the rule would not have a significant
economic impact on a substantial number of small entities. Yet the proposal
applied to an industry dominated by small businesses and limited small busi-
ness tour operators’ access to fly into certain areas, the time for flying, and the
frequency of flights. The proposal and its analysis were criticized during the
FAA rulemaking process.

In response to the imminent threat of the chief counsel’s court interven-
tion, DOT agreed that the FAA would submit to the court a statement detail-
ing its analysis of new data regarding the number of aircraft subject to the reg-
ulation, as well as a clear statement that the agency erroneously certified
under the RFA that the rule would not have a significant economic impact on
small businesses. The notice of intent to file the brief was then withdrawn and
the court subsequently found that the FAA satisfied the requirements necessary
to demonstrate a rational decision-making process as required by the RFA.25

Conclusion

ederal agencies have begun to respond positively to the RFA as amended

by SBREFA. While some agencies still are not totally in compliance with
the law, it is clear that many of them now see the value of the analytical
process mandated by the RFA and that the analyses produce better and more
informed regulatory decisions. Many have demonstrated that they are more
eager than ever before to meet their compliance obligations.

Compliance with the RFA, as amended by SBREFA, can result in a win-
win situation for all parties. The DOT rule on over-the-road-buses, the SEC
rule on raising capital, the EPA rule on industrial laundries, and the OSHA rule
on tuberculosis all demonstrate that less burdensome regulations that mini-
mize economic impact on small business can be equally effective in achiev-
ing public policy objectives.

Because of the 1996 SBREFA amendments and diligent oversight and
active involvement by Congress, the courts, small businesses, the SBA’s Office
of Advocacy and the administration, federal agencies are doing a better job of
analyzing how best to solve social problems without harming competition or
unduly burdening small businesses—the major source of competition and
innovation in the U.S. economy.

% [d. at 154.
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Table A.1 U.S. Macroeconomic Data, 1990, 1997-1999

Percent
Change
1990 1997 1998 1999 1998-1999
Gross Domestic Product (GDP) (Billions of Dollars)!
Current Dollars 5,803.2 18,3184 8,790.2 9,299.2 5.8
Constant Dollars (Billions of 1992 Dollars) 6,7079 8,159.5 8,515.7 8,875.8 4.2
Personal Consumption Expenditures (Real) 4,4745 54239 5,678.7 5978.8 5.3
Sales (Millions of Dollars)?
Manufacturing 545.9 753.4 779.4 833.1 6.9
Wholesale Trade 149.5 208.4 2129 228.5 7.3
Retail Trade 153.7 217.5 228.8 249.6 9.1
Income (Billions of Dollars)
Compensation of Employees? 3,352.8 4,651.3 4,984.2 5,299.8 6.3
Nonfarm Proprietors’ Income 338.6 551.3 595.2 638.2 7.2
Farm Proprietors’ Income 354 29.7 254 253 20.4
Corporate Profits3 397.1 833.8 815.0 856.0 5.0
Output and Productivity
(Business Sector Indexes, 1992=100)
Output 97.6 122.5 128.6 134.8 4.8
Hours of All Persons Worked 102.6 113.6 116.1 118.4 2.0
Productivity (Output per Hour) 95.2 107.8 110.8 113.8 2.7
Employment and Compensation
Nonfarm Private Employment (Millions)? 91.1 103.1 106.0 108.5 2.3
Unemployment Rate (Percent) 5.6 4.9 4.5 42 267
Total Compensation Cost Index (Dec.)
(June 1989=100) 107.0 135.1 139.8 144.6 3.4
Wage and Salary Index (Dec)
(June 1989=100) 106.1 132.3 137.4 142.2 3.5
Employee Benefits Cost Index (Dec.)
(June 1989=100) 109.4 141.8 145.2 150.2 3.4
Bank Loans, Interest Rates, and Yields
Bank Commercial and Industrial Loans
(Billions of Dollars) 645.8 855.4 949.5 1,003.0 5.6
Prime Rate (Percent) 10.01 8.44 8.35 8.00 24.2
U.S. Treasury 10-Year Bond Yields (Percent) 8.55 6.35 5.26 5.65 7.4
Investments by Nonfarm Nonfinancial Corporate Business
Capital Expenditures 430.5 783.6 847.1 907.0 7.1
Increase in Financial Assets 107.9 150.3 3471 691.4 99.2
Federal Budget (Fiscal Year)
Receipts 1,0320 1,579.3 1,721.8 1,827.5 6.1
Outlays 1,253.2 1,601.3 1,652.6 1,703.0 3.0
Surplus or Deficit 2221.2 222.0 69.2 1245 799
Price Indices (Inflation Measures)
Consumer Price Index (Urban)
(1982-1984=100) 130.7 160.5 163.0 166.6 2.2
Producer Price Index (Finished Goods) (1982=100) 119.2 131.8 130.7 133.0 1.8
GDP Implicit Price Deflator (1996=100) 86.5 102.0 103.2 104.7 1.5

' Small Business Share of Private, Nonfarm Gross Domestic Product by Joel Popkin and Company found
small businesses (fewer than 500 employees) created 51 percent of the total nonfarm private output in 1992.

2 Statistics of U.S. Businesses, Bureau of the Census, showed that in 1997, small firms (fewer than 500
employees) accounted for 24.8 percent of manufacturing sales, 52.6 percent of retail sales, 46.8 percent of
wholesale sales, 45.6 percent of annual payroll, and 51.8 percent of total nofarm private employment.

3With inventory valuation adjustment and capital consumption adjustments.

Source: U.S. Small Business Administration, Office of Advocacy, from the Council of Economic Advisers,
Economic Indicators, March 2000 and March 2001.
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Table A.2 U.S. Data Related to Small Business, 1990, 1997-1999

Percent
Change
1990 1997 1998 1999 1998-1999
Number of Businesses!
Employer Firms?2 5,073,795 5,541,918 5,579,129 5,797,500 e. 3.9
Self-Employment 10,098,000 10,513,000 10,303,000 10,087,000 22.1
Business Turnover
Employer Firm Births? 584,892 590,644 591,200 e. 588,900 e. 20.4
Employer Firm Terminations? 531,400 530,003 537,900 e. 528,600 e. 21.7
Bankruptcies 63,912 53,819 44,197 37,639 214.8
Income (Billions of Constant 1999 Dollars)
Wage-and-Salary Income 3,511.2 4,036.7 4,280.2 4,467.8 4.4
Nonfarm Proprietors’ Income 449.4 572.4 608.4 638.2 4.9
State Corporate Taxes 27.7 31.7 31.8 30.7 23.5
Private Sector Employment (Millions)?
Total NA 113.6 115.1 117.1 1.8
Small Business (<500 Employees) NA 65.6 66.9 68.2 —
Large Business (500+ Employees) NA 48.0 48.2 48.9 —

e.=estimated; NA=not available

1Self-employment represents individuals whose primary occupation is self-employment and who might
have employees (about another 1 million have self-employment as secondary occupations).

2Data for 1998 and 1999 are estimated from 1997 data from the Bureau of the Census; yearly percent
changes in similar data provided by the Department of Labor, Employment and Training Administration and
rounded. Births and terminations are from prior year’s March through current year’s March.

3Size of employer determined from employee responses. Year-to-year changes do not necessarily repre-
sent job creation as firms can change size classes.

Source: U.S. Small Business Administration, Office of Advocacy, from data provided by the U.S.
Department of Commerce, Bureau of the Census and Bureau of Economic Analysis; U.S. Department of Labor,
Bureau of Labor Statistics, Employment and Training Administration; and Administrative Office of the U.S. Courts.
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Supplementary Tables
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